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INTEODUCTION.^ 

THE PLACE OF THE LAW OF REAL PROPERTY IN 

BLACKSTONE'S SYSTEM. 

The arrangement which seems to have been intended 
by Blackstone in his Commentaries is as follows : — 

He first expressly distinguishes Law regarding 
Eights from Law regarding Wrongs, a distinction which 
is practically equivalent to a division of the Corpus 
juris into the Law regarding Primary and Secondary 
(or Sanctioning) Eights. 

The Law of Primary Eights is further subdivided 
by Blackstone into the so-called Jura personarum,or 
Law regarding those rights which concern or are an- 
nexed to the persons of men, and the Jura rerum, 
which he describes as the ^ Eight which a man may 
acquire over things unconnected with his person.' 

> The writer of the Analysis is entirely responsible for the form 
and matter of the Introduction. 

B 



2 BLACKSTONKS LAW OF REAL PROPERTY, 

It has been objected that Blaekstone's descriptions 
of the terms Jura personarum and Jura rerum are 
incorrect ; but if we apply to those terms the meanings 
usually attached to them by jurists — in other words (a) 
if we take out of the class of Primary Bights those 
which attach to persons as members of society stand- 
ing in certain definite relations to each other, and if 
to these rights we apply the term Jura personarum 
(=Law of Status), and if ()8) we reserve the title 
Jus rerum for the body of primary rights after those 
regarding ceitain forms of status have been subtracted 
— then, with slight exceptions, we should find that the 
classification of Blackstone would agree with that of the 
analytical jurists. 

[No explanation, however, would seem to account for the posi- 
tion of the so-called < absolute rights of persons ' under the head of 
Jura personarum; the rights referred to would appear to be 
rather rights analogous to rights of ownership, only differing from 
such rights in not having a definite and tangible object upon which 
to take effect.] 

The Jus rerum is conversant with dominion or 
property. 

Property may be either Eeal or Personal : Eeal 
Property consists of inheritable rights, which may be 
subdivided into Corporeal and Incorporeal heredita- 
ments. 

Personal property consists of such rights as are not 
inheritable, but which devolve on the death of the 
owner intestate to the Administrators and not to the 
heir. 
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ANALYSIS OF BLACKSTONE'S COMMENTARY. 

Book n. Chaptbb L — (Of Property in general.) 

THE OEIOnr OF PSOPEETT. 

Blackstonb's theory of the origin of property is briefly 
as follows : — 

The surface of the earth being originally the pro- 
perty of no man became the property of the person who 
first began to use and occupy it ; the right of poasea- 
ftion continuing for the same time only that the act of 
possession lasted. No part of the ground was the per- 
manent property of any man in particular, yet whoever 
was in the occupation of any determined spot acquired 
a sort of ownership, but the moment this occupant 
quitted the use or occupation of it another might seize 
the land without injustice. The exigencies of civilised 
life led to the development of the institution of property 
from the primitive form of occupancy. 

[Sir Henry Maine, in criticising this theory of the 
origin of property, expresses his opinion that Black- 
stone's statement implies what is exactly the reverse of 
the truth. The notion of occupancy, in the sense of 
' the advised assumption of physical possession ' (or as 
Austin puts it, * the apprehension of a thing which has 
no owner with the intention of acquiring it as one^a 

B 2 



4 BLACR8T0NIP8 LAW OF REAL PROFERTT. 

own^), is far from being a characteristic of early so- 
cieties, but is in all probability the growth of a refined 
jurisprudence and of a settled condition of the Laws, 
In other words, the theory of occupancy presupposes 
(a) the institution of property, ()8) the necessity that 
this institution should be universal : the inference from 
these suppositions is, that, as everything should have an 
owner the occupant is allowed to acquire ownership in 
default of any owner claiming by a better title.] 



FBELIMINABT DEFINITIONS. 
Dominion or property. 

Ownership or dominium is a species of jus in rem 
over a particular object ; a right or rights residing in a 
person, and availing against other persons universally 
or generally, and giving to the person entitled a right 
to nse the object in a manner or to an extent which 
is indefinite though not actually unlimited. — Austin's 
Jurisprudenc€j Lecture XIV. 

The rights of the dominus or owner are summed 
up in the Jus utendi or right of using, Jus fruendi 
or right of taking the produce, and Jus abutendi or 
right of consuming the thing if capable of consumption. 

The following brief definition of ownership or do- 
minium maybe found useful: — 'Dominion or ownership 
consists of the sum of the rights in rem which may 
legally be exercised over any given object* 
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REAL PROPERTY. 

Things the subject of dominion or property are of 
two classes : — 

A. Things SeaL 

B. Things PersonaL 

Things Seal are such as are permanent, fixed, and 
immoveable, which cannot be taken out of their place, 
as lands and tenements. 

Things Personal are goods, money, and all other 
moveables which may attend the owner's person wherever 
he goes. 

[Oronnd of the diitinction between Seal and Perional pro- 
perty. 

Beal property was such as oonld be recovered by a real action. 

Personal property was such as could only be recovered by a 
personal action. 

The distinction implied above is probably not earlier than the 
middle of the seventeenth century. The growth in value and im- 
portance of those objects which did not come under the head of 
real property caused the distinction to gain increased prominence.] 

Blackstone's arrangement of the Law of Beal Pro- 
perty is as follows : — 
He treats of — 

A. THnrOS BEAL. 

B. THE TENUBES BT WHICH THET ABE 

HOLDEH. 

C. THE ESTATES WHICH MAT BE HAD IN 

THEX. 

D. THE TITLE TO THEX, AND THE HAN- 

NEB OF ACaniBING AND LOSING IT. 
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Chapter n. — (Of Real Property and first of Corporeal here- 
ditaments.) 

A. THINGS EEAL. 

The principal forms of things real are — 

1. Lands; 2. Tenements; 3. Hereditaments. 
Land includes not only the surface of the earth, but 
everything above and beneath it. 

[A grant of lands will accordingly pass all minerals, &c., below 
the surface as well as all buildings and structures raised upon it. 

The maxim is Cujus est solum ejus est usque ad 
coelum. 

Examples : — By the grant of a house the grantee would not 
take the land upon which it was built, nor would he be entitled to 
the minerals under the house ; by a grant of the land he would 
take both the minerals and the house. 

The grantee of a pond or river would merely take the right 
of fishing therein. 

The word *pool,' however, used in a conveyance seems to 
include the land as well as the water covering it. — Cb, lAt.l 

Tenements. 

Tenements are such thii^^s as are capable of being 
holden, i.e. of being subjects of tenure, whether they 
be of a substantial and sensible or of an unsubstantial 
ideal kind. 

In ordinary language the word * tenement ' is usually 
applied to houses and other buildings. 

Hereditaments. 

Hereditaments consist of whatsover things may be 
inherited, whether corporeal or incorporeal, real, per- 
sonal, or mixed. 



CORPOREAL HEREDITAMENTS. 7 

The term hereditament, therefore, includes tene- 
ments, as ' tenements ' include ' lands.' 

Hereditaments are of two classes — (I) Corporeal, and 
(II) Incorporeal. 

I.— COEPOEEAL HEEEDITAMEirTS. 

Corporeal hereditaments are such as affect the senses, 
such as may be seen and handled. They consist wholly 
of substantial and permanent objects, all of which may 
be comprehended under the general denomination of 
land only. ( F. supra, definition of ' land.') 

Incorporeal hereditaments are not the objects of 
sensation ; they can neither be seen nor handled ; are 
creatures of the mind, and exist only in contemplation ; 
they are rights issuing out of things corporeal (whether 
real or personal), or concerning or annexed to, or exer- 
cisable within, the same. 

Austin's criticism on tlie distinction between corporeal and 
incorporeal hereditaments. Lect. XIIL Certain rights are styled 
incorporeal hereditaments, and are opposed by that name to here- 
ditaments corporeal. That is to say, rights of certain kinds are 
absurdly opposed to the things (strictly so called) which are the 
objects of rights of other kinds. A corporeal hereditament is the 
thing itself which is the subject of the right; an incorporeal 
hereditament is not the subject of the right, but the right itself. 
The subject of the right called an incorporeal hereditament is often 
corporeal, e,ff, the produce which is the subject of the right of 
tithe. 
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Chapteb m. — (Of Incorporeal hereditaments.) 

INCOEFOBEAL HEBEDITAMEirTS. 

Incorporeal hereditaments are principally of ten 
sorts : — 

1. Advowsons ; 2. Tithes ; 3. Commons ; 4. Ways ; 5. 
Offices ; 6. Dig^ties ; 7. Franchises ; 8. Corodies or Pen- 
sions ; 9. Annuities ; 10. Eents. 

1. Advowsons. 

An Advowson is the perpetual right of presentation 
to a church or ecclesiastical benefice. 

He who has the right of Advowson is called the 
patron of the church. 

Origin of the right of Patronage. 

When lords of manors built churches on their own 
demesnes, and appointed tithes of those manors to be 
paid to the officiating ministers, the lord thus building 
a church had of common right a power annexed of 
nominating a properly qualified minister to officiate in 
that church. 

Advowsons appendant are such as are and have con- 
tinued to be annexed to the manor, so that a grant of 
the manor will carry the Advowson with it. 

Advowsons in gross are such as, having been once 
separated from the property of the manor by a legal 
conveyance, can never again become appendant. 
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Advowsons presentative, collatiye, and donative. 

An Advowson presentative is one where the patron 
presents for institution to the bishop or ordinary a 
canonically qualified clerk. 

An Advowson collative is one where the right of 
presentation is with the bishop, who by one act, i. e. col- 
lation, effects the same results as would be produced by 
presentation and institution in the case of an advowson 
presentative. 

An Advowson donative is one where the patron's 
deed of donation is sufficient to confer the benefice, 
vdthout presentation, institution, or induction. 

2. Tithes. 

Tithes are the tenth part of the increase yearly 
arising and renewing from the profits of lands (predial), 
the stock upon lands (mixed), and the personal industry 
of the inhabitants (personal tithes). 

1. Origin of Tithes. 

Tithes were an institution among the Jews. 
They were probably introduced into England at 
the establishment of the English Church ; their 
payment was expressly ordered at an English 
Synod held in a.d. 786. A penalty for their non- 
payment was fixed in a treaty between Edward 
and Guthrun a.d. 900, and a similar enactment 
was made by Athelstane a.d. 930. 
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2. Tithes, to whom payable. 

Formerly the person liable might pay to whom 
he pleased, but on the division of dioceses into 
parishes the tithes of each parish were allotted 
to its particular minister. 

It is now universally held that tithes are due 
of common right to the parson of the parish, 
unless there be a special exemption. 

[Exemptions from payment of tithes : — 

1. By real composition. 

When the owner in consideration of his lands 
being discharged from tithes gave the parson some 
lands or other real recompense. 

2. By custom or prescription. 

(a) A modus decimandi, or more simply a 
modus, was where a special manner of tithing was 
allowed, different from the general law of taking 
tithes in kind. 

The following were the requisites for a valid 
modus : — It must have been (1) certain and invari- 
able ; (2) beneficial to the parson ; (3) something dif- 
ferent to the thing compounded for ; (4) a modus for 
one species of tithe would not be a discharge from 
payment for another species; (5) the recompense 
must be as durable as the tithes which it discharged ; 
(6) the modus must not be too large, ix, a rank 
modus. 

(/3) A prescription de non decimando is a 
claim to be entirely discharged from tithes and to 
pay no compensation in lieu of them, thus the king, 
by his prerogative, is discharged &om all tithes, and 
a vicar pays none to the rector. The common law 
allowed no total discharge from tithes except in the 
cases of the king and spiritual persons, the rule being 
that in lay hands modus de non decimando non 
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valet. The Stat. 31 Heniy VIII. c. 13 enacted that 
all persons holding lands once belonging to the dis- 
solved abbeys should not be liable for tithes in respect 
of such lands.] 

Tithes first came into the hands of laymen on the 
dissolution of the monasteries by Henry VII I., when 
all grants made by the king of the property of the 
religious houses (including tithes) were confirmed by 
Statutes 27 Henry VIII. cap. 28, and 31 Henry VIII. 
cap. 13. 

The various Acts for the commutation of tithes have 
substituted generally for the system of tithing in kind 
a rent-charge varying with the price of com. Pro- 
vision has also been made for the merger or extinction 
of tithes when they come into the hands of the owner 
of the land. 

3. Commons. 

Eights of common are profits which one man has 
in the land of another. 

They are of various kinds. 

(a) Common of pasture is a right of feeding one's 
beasts on another's land. 

If the right is annexed to the tenure of lands 
held of the lord of the manor it is said to be 
appendant. 

If it is annexed to lands, but not by virtue of 
tenure, then it is said to be appurtenant to the 
lands. 

If it is annexed to lands in one lordship, and is 
exercisable over lands in an adjoining manor, it is 
said to be common becoMse of vicmage. 
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If it is neither appendant, appurtenant, nor be- 
cause of vicinage, it is said to be common in gross. 

(/8) Common of piscary is a liberty of fishing in 
another man's water. 

(7) Common of turbary, a liberty of digging turf 
on another man's ground. 

(S) Common of estovers (or botes) is a liberty of 
taking necessary wood for the use or furniture of a 
house or farm from ofif another's estate. 

4. Ways. 

A right of way is the right of going over another 
man's groimd. It may arise by grant or prescription. 

5. Offices. 

Offices are a right to exercise a public or private 
employment, and to take the fees and emoluments 
thereimto belonging. 

The sale of public offices was declared illegal by 
Statute 5 & 6 Ed. VI. cap. 16. 

6. Dignities. 

Titles of honour, wherein a man may have a pro- 
perty or estate. These bear a near relation to offices. 

7. Franchises (or Liberties). 

A franchise is a royal privilege or branch of the 
king's prerogative subsisting in the hands of a subject, 
for example, to have a court or liberty of holding pleas 
within a certain manor. 



INCORPOREAL HEREDITAMENTS. 13 

8. Corodies. 

Corodies axe a right of sustenance or to receive 
certain allotments of victual and provision for one's 
maintenance. 

9. Annuities. 

An annuity is a yearly simi chargeable only upon 
the person of the grantor. 

10. Eentfl. 

Bent is defined as a certain profit iaaumg yea/rly 
out of lands and teTiements corporeal. 

[The word rent (reditus or render) signifies a com- 
pensation or return, it being in the nature of an acknow- 
ledgment given for the possession of some corporeal 
inheritance.] 

Eent service is rent which having a service incident 
to it is connected with some tenure. 

A right of distress is inherent in rent service. 

A Eent chaise is payment charged upon lands, as 
by deed, with covenants for distress in default of pay- 
ment. 

Eent seek (reditus siccus) is a rent reserved for 
which there is no power of distress. 

Other varieties of rent — 

Eents of Assize and quit rents are those paid from 
time immemorial by the tenants of a manor. 

Eack rents are rents of the fuU value of the tene- 
ment or near it. 

Fee farm rent is a rent charge of at least one-quarter 
the value of the lands, issuing out of an estate in fee. 
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B. THE TEinTBES BT WHICH THINGS BEAT. 

MAT BE HELD. 

Chaptbe rV. — (Of the Feudal system.) 

The feudal system had its origin in the military policy 
of the Northern nations, who poured themselves over 
Europe after the fall of the Eoman Empire. 

Districts being allotted to the chief men of the con- 
quering tribes, the lands were dealt out again by these 
in smaller parcels to their followers, some lands to hold 
as their own, in allodial or absolute ownership, others 
to be held of the chief on condition of military service. 

The benefits which followed in the wake of this 
system were so evident that the allodial owners were 
glad to surrender their lands to hold them on similar 
terms to the feudal tenants. 

[The feudal idea practically owes its origin to the engrafting 
of the emphyteusis, or perpetual lease, upon the precarium or 
tenancy revocable on the will of the grantor. The system as a 
whole was of gradual growth, but the period of its most marked 
development was from the middle of the tenth to the middle of 
the eleventh century. — V. Austin's Lectures^ LI. LII.] 

The Feudal System in England. 

The introduction of the Feudal tenures into England 
dates from the Conquest. At the Council of Sarum 
(1085) all the principal landowners submitted their 
lands to the yoke of military tenure : all free men were 
at the same time ordered to take an oath of fealty to 
the king. 
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FtuxdameiLtal Maxim of Feudal Tenure. 

The king is the universal lord and the original pro- 
prietor of all the lands in his kingdom, and that no 
man doth or can possess any part of it but what has 
Tnediately or immediately been derived as a gift from 
him to be held upon feudal services. 

The king is styled lord paramount. Those tenants 
holding of him immediately in right of his crown and 
dignity were styled tenants in capite or tenants in 
chief: if such chief tenants granted lands again to their 
inferiors, they were termed mesne or middle lords. The 
lowest tenants in the feudal chain received the name 
of tenants paravail, being presumed to make profit out 
of the land. 

The grantor was termed the lord^ the grantee the 
vassal. 

The feud or fee was conferred— 

1. By words of donation (dedi et concessi). 

2. By corporal investiture or open delivery of feudal 
possession (seisin). 

3. By oath of fealty or profession of faith to the 
lord, coupled with homage which was rendered by the 
vassal thus ; kneeling, ungirt, uncovered, holding both 
his hands between those of the lord, he swore to become 
his 'man' from that day forth of life and limb and 
earthly honour, he then received a kiss from his lord 
and the ceremony was complete. 

Feuds originally granted to be held for the life only 
of the vassal were in process of time extended to his 
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sons, and eventually in cases of gifts to a man and his 
heirs his descendants ad infinitum were called to sue 
ceed him. 

The Ancient English Tenures. 

Chaptbb v. — (Of the Ancient English Tenures.) 

According to the services rendered by the Feudal 
tenants the Tenures may be classified thus : — 
I. Tenure in Chivalry or by Knight Service. 

Services Free and Uncertain. 
IL Tenure by Free Socage. 

Services Free and Certain, 
m. Tenure in Villeinage. 

Services Base and Uncertain. 
17. Tenure in privileged Villeinage, or ViUein-socage. 

Services Base and Certain. 

L Tenure by Chivalry or Knight Service. 

A determinate quantity of land termed a knight's 
fee was necessary to create this tenure. The value of a 
knight's fee was fixed at 20L per annum in the reign of 
Edward I. ; for this the tenant was liable for forty days' 

4 

military service. 

Besides the military service, there were various 
* feudal incidents ' due from the tenant in chivalry : — 
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1. Aids. 

Money payments made (a) to ransom the lord's 
person ; ()3) to make the lord's eldest son a knight. 
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(7) To provide a marriage portion for the lord's 
eldest daughter. 

The Statute Westminster i. (3 Edward I. cap. 
36) fixed the two last-mentioned aids at 208. for 
each knight's fee (i. e. the twentieth part of the 
value of the fee) ; and 

Statute 25 Edward III. cap. 11, made a similar 
enactment in behalf of the tenants in capite. 

2. Eeliefs. 

Payments made by the heir (if of full age) to 
the lord on taking up the inheritance (relevare 
hereditatem). They originated before the feuds 
were hereditary, but were continued afterwards. 

William I. ordered arms to be paid as reliefs. 

The 'assize of arms' (27 Henry II.) ordered 
that every man's arms should descend to his heir 
for the defence of the realm. A composition of 
100s. was thereafter made payable in lieu of arms 
for each knight's fee. This was termed scutage. 



3. Primer seisin. 

A right which the king had when any of his 
tenants in capite died seised of a knight's fee, to 
receive of the heir (if of full age) one whole year's 
profits if the lands were in possession, and half a 
year's profits if the lands were in reversion expect- 
ant on a life-estate* 
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4. WaxdsMpw 

llie lord was entitled to the custody of the 
lands and person of the heir, without any account 
of the profits, till 21, if a male, and till 14, if a 
female {till 16 by Statute of Westminster i. 3 Ed- 
ward I* cap. 22). On coming of age, the wards had 
to pay half a year's profits to obtain the lands from 
their guardians. This was termed suing out livery, 
or ousterlemain, 

5. Marriage. 



The right of the lord to tender the infant heir 
a suitable match, i.e. without disparagement or in- 
equality. In case of refusal the heir had to pay 
the simi that the lord would have received from the 
marriage (valor maritagii); and in case a ward 
married without the lord's consent, the fine was 
double the value of what the lord had lost. 

6. Fines on alienation. 

It was ordered by 1 Edward III. cap. 12 that 
Crown tenants should pay one-third of the yearly 
value of the lands for a licence ; but if the tenant 
aliened without a licence, a full year's value was to 
be paid. 

7. Escheat, 

The dissolution of the natural bond between lord 
and tenant from the extinction of the blood of the 
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latter by either natural or civil means — for example, 
by failure of his heirs, or by the corruption of the 
stock of descent through the commission of treason 
or felony. 

Varieties of Tenure in Chivalry. 
Grand Sexjeanty. 

The tenant was not bound to serve the king gene- 
rally in the wars, but to do some special honorary ser- 
vice to the king in person — as, for example, to act as 
his champion at his coronation. 

Comage was a species of grand serjeanty. The 
tenant was merely bound to wind a horn to give notice 
of the approach of the king's enemies. 

GRADUAL EXTINCTION OF MILITARY TENURES. 

The first step consisted in the institution of scutage. 
As personal attendance in knight service was foimd 
troublesome and inconvenient, it became the practice 
to compound for it by payments which were called 
escuage or scutage (i,e, shield money). Scutages were 
first taken in 5 Henry II. 

Magna Gharta ordered that no scutage should be 
taken without the consent of Parliament. 

Henry the Third's charter permitted only reason- 
able and moderate escuages. 

But by Statute 25 Edward I. cap. 5 and 6, and other 
subsequent statutes, it was finally laid down that no 

c 2 



20 BLACKSTONE'S LAW OF REAL PROPERTY. 

aids or tasks of any kind should be imposed without 
the common assent of the realm. 

In Bcutage is found the origin of the modem land 
tax. 

The commutation of personal services for money 
payments destroyed all the peculiar advantages of the 
feudal system, leaving only the burdens and hardships 
to the tenants. 

The second step in the abolition of military tenures 
was the Statute 12 Charles II. cap. 24. This enact- 
ment at one blow turned all tenures held of the king 
or others into free and common socage ; the feudal in- 
cidents appertaining to knight service were abolished, 
and for the feudal duties there was substituted an here- 
ditary excise. The only exemptions from the operation 
of this Act were tenures in frankalmoign, copyholds 
and the honorary services (without the slavish part) of 
grand serjeanty. 

Chaptkb VI.— (Of the Modem English Tenures.) 

II. Tenure by Free Socage. 

Socage is a tenure by any certain and determinate 
service of an honourable character. 

[The word * socage * itself is derived either from the Anglo- 
Saxon *■ soc,* a franchise or privilege (privileged as being certain 
in its services), or from ' soc,' a ploughshare, in which case socage 
would mean <an agricultural tenure.*] 

Socage tenure resembled tenure by knight service, 
inasmuch as in both lands were held of a feudal lord, 
and were subject to a feudal rent or service, uncertain 
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in knight service, certain in socage ; in both tenures an 
oath of fealty was due to the lord. 

Socage tenure was burdened with the following in- 
cidents, which varied from those of knight service to 
the extent stated below : — 

Aids. 

For knighting the lord's son, or endowing the lord's 
eldest daughter on her marriage, socage lands were by 
Statute of Westminster i, liable to aids fixed at twenty 
shillings for each 20Z. of annual value. 

Aids in socage tenure were abolished by 1 2 Gar. II. 
cap. 24. 

Beliefs. 

One year's value of the land instead of Beliefs is 
reserved by Stat. 12 Car. II. cap. 24. 

Primer Seisin. 

Due from the king's socage tenants only. 
Abolished by the Stat. 12 Car. II. cap. 24. 

Wardship. 

This right attached to the nearest relation who could 
not inherit; at the age of 14 the ward could select a 
guardian. 

The Stat. 12 Car. II. cap. 24, which turned all 
tenures into free and common socage, enacted that the 
father by will (or in default the Court of Chancery) 
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might appoint a guardian till the child attained the 
age of 21. 

Marriage* 

Here the guardian took no advantage. If he mar- 
ried his ward before the age of 14, he was liable for the 
valor maritagii, even though he took nothing by such 
marriage. 

[It will thus be seen that knight-service and socage 
tenures especially differ as regards the incidents of 
wardship and marriage.] 

Fines on alienation were probably due from the 
king's socage tenants in capite. They were abolished 
by 12 Car. II. cap. 24. 

Escheat in socage tenure acts as in knight service. 

[Exception — Qavelkind lands did not escheat for f elonj.] 

Varieties of Socage Tenure. 

L Petit Seijeanty. 

To be classed under socage tenure, since the render 
was of a fixed and certain thing, such as a bow, sword, 
flag, or the like. 

[In Qiand Serjeantj the tenant rendered a service for his 
lands.] 

2. Burgage or Borough English . 

Also called town socage. A tenure existing in an- 
cient boroughs where the English customs were not 
supplanted by Norman ones. 
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This tenure was subject to various customs — for 
example, lands were devisable by will, and the youngest 
son succeeded his father on an intestacy* 

CktvelkincL 

Lands held ^ in free socage subject to the custom of 
gavelkind' — 

(1) Descended equally to all the sons alike. 

(2) Were devisable by wilL 

(3) Did not escheat for treason. 

(4) Were capable of being alienated by feoffment if 
the tenant was 15 years of age. 

This custom prevails in the county of Kent. 

IIL Tenure by Villenage. 

From tenure in villenage is derived the modem 
tenure of copyhold. 

Manors were substantially of Saxon origin, though 
the name itself is of Norman extraction. 

Districts of land were held by lords or great person- 
ages ; of these lands they retained what they considered 
necessary for their own purposes, and of the rest they 
distributed portions to be held by their dependents. 

[In Sazon times the lands of a lordship or barony were dis- 
ting^uished into— (a) book lands or those which were granted by 
book or charter to individaal tenants for certain rents and free 
services, and (/3) folkland or the common possession of the com- 
munity. The lord gradually asserted his rights over the folkland, 
so that in Norman times the uncultivated lands of a manor are 
spoken of as ' the lord's waste.'] 
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The lords permitted their villeins, a class of men 
barely removed from slaves, to occupy portions of the 
micultivated land, for the purpose of sustaining them- 
selves and their families. At first holding at the will of 
the lord, the villeins' position gradually became stronger 
as they came to hold ' at the will of the lord according to 
the custom of the manor,' so that now the will of the 
lord must be exercised agreeably to the customs which 
are evidenced by the roll or book in which the records 
of each manor are kept. 

The tenants retaining copies of the entries in the 
Court roll relating to their own lands, were said to hold 
by copy of Court roll, whence we have the term ' Copy- 
holder.^ 

Incidents of Copyhold Tenure. 

As regards fealty, services, reliefs, and escheats, it 
resembled free tenures. 

Heriota are renders of the best beast or chattel on 
the lands at the death of the tenant. They are of 
Danish origin. 

Wardships. The lord is guardian as in knight 
service, but is accountable for the profits as in socage. 

Fi/nes are due sometimes on the death of a tenant, 
and at other times according to the custom of each 
manor. 

Ciutomary Freehold. 

In certain manors the copyhold tenants are said to 
hold according to the custom of the manor, and not 
expressly at the will of the lord. This tenure is termed 
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customary freehold, but is identical in its nature with 
copyhold. 

17. Tenure in Villein-socage. 

Certain lands or manors which were in the hands 
of the Crown at the Conquest receive the name of 
ancient demesne. The tenants of these manors held by 
services which were certain and determinate, and had 
various other rights and privileges — for example, they 
were permitted to try the right of their property in a 
Court of ancient demesne by a peculiar process termed 
a * writ of right close.' 

Spiritual Tenures. 
1. Tenure in Frankalmoign. 

Tenure in frankalmoign, libera eleemosyna or 
free alms, is that whereby a religious corporation, aggre- 
gate or sole, holds lands of the donor to them and their 
successors for ever in consideration of spiritual services, 
not certain or defined. 

This tenure dates from Saxon times. 

It was reserved by 12 Car. II. cap. 24. 

2. Tenure by Divine Service. 

The tenant was bound to do some special and certain 
services of a spiritual nature. 

This tenure was abolished by Stat. 12 Car. II. cap. 24. 
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C. THE ESTATES WHICH MAT BE HAS IV 

THINGS BEAL. 

Estates will be considered with regard to — 

(a) The quantity of interest wUeli the tenant has in 
the tenement. 

(^) The time at which that quantity of interest is to 
be enjoyed. 

(7) The number and connections of the tenants. 

(a) Estates considered with regard to the quantity of 

the tenant's interest 

(a) Estates may be either (I) freehold, or (II) less 
than freehold. 

L An estate of freehold, liberum tenementuin, 
or frank tenement, is an estate either of inheritance or 
for life in lands or tenements of free tenure. 

It is according to Britton, * The 'possession of the 
soil by afreemanJ* This feudal possession could formerly 
only be transferred by livery of seisin (or feoflfment). 

Estates of freehold may be either — 

(a) Of inheritance. 

{/3) Hot of inheritance. 

An estate of inheritance is styled a, fee. 

[Meanings of the word * fee ' — 

1. Property held of another as opposed to allodinm, property 
owned absolutely. 

2. An estate of inheritance or the largest interest that a man 
can have in a feud.] 
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Chapteb Vn. — (Freehold Estates of Inheritance.) 

I. (a) Freehold Estates of Inheritance. 

Freehold Estates of Inheritance may be either — 
1. Absolute or 2. Limited. 

1. Absolute. 

A freehold estate of inheritance absolute is styled a 
fee simple. 

A tenant in fee simple holds to himself and his heirs 
simply ; he is said to be ' seised in his demesne as of 
fee,' which term implies (a) that he is owner of the land 
itself and not merely of a seigniory or services, and (/8) 
that he is seised of an estate of inheritance ; also that 
he is not an allodial owner, but a feudal tenant. 

A fee simple is the most extensive estate known to 
the law ; when a grant is made of such an estate there 
is nothing which can be left in or reserved by the 
grantor. 

Before the Stat. 18 Edw. I. (Quia Emptores), on 
every alienation of a fee-simple estate a new tenure was 
created, the alienee becoming the tenant of the alienor. 
This was termed subinfeudation. The statute was 
passed in the interests of the lords (who by subinfeuda- 
tion lost their feudal dues), and enacted that upon all 
alienations of land in fee simple the feoffee should hold 
of the same lord and by the same services as the feoffor. 

[If we compare the feudal system to a chain, we can state the 
effect of the Stat. Quia Emptores by saying that it put an end to 
the creation of fresh links, and we infer from this that, as no fresh 
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links can have been created since 18 Edw. I., all existing tenures 
must have had their origin prior to the date mentioned.] 

The word heirs is necessary in the grant or donation 
in order to make a fee or inheritance. 

[Exceptions — In devises by testament the intention of the 
testator to pass the fee simple will be carried out, though inade- 
quately expressed. The word * successors* supplies the place of 
* heirs ' in grants to corporations sole.] 

2. Limited fees. 
These are of two sorts : — 

1. Base fees. 

Such as have a qualification subjoined, and must 
be determined whenever the qualification annexed is at 
an end. 

[Example — Grant to A and his heirs, tenants of the manor of 
Dale. If A or his heirs cease to be tenants of the manor of Dale 
the grant is defeated.] 

2. Conditional fees. (Estates in fee tail.) 

Such as were restricted to particular heirs to the 
exclusion of others. They were called conditional fees 
by reason of the condition in the donation, that if the 
donee died without such particular heirs, the land 
should revert to the donor. 

In other words, these estates were fee simples on 
condition that the grantee had issue. 

On birth of issue the grantee could 

(1) Aliene the land to the exclusion of (a) his heirs, 
(yS) the donor. 
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(2) Forfeit it for treason, or (2) charge it with rents 
and other incumbrances. 

As the grantee by alienation and re-purchase could 
acquire a fee simple, the lords lost their reversions. 
To prevent these results, the Statute De Donis Condi- 
tionalibus, 13 Edward I., known as the Statute of West- 
minster the Second, was passed in the interest of the 
lords. This statute enacted that the will of the donor, 
according to the form expressed in the deed of gift, 
should be strictly observed, and that tenements given 
to a man and the heirs of his body should at all events 
go to the issue, if any, or, if none, should revert to the 
donor. 

The estate of the donee was termed a ^ fee tail,' from 
talliare, to cut, being a portion cut oflF from the in- 
heritance ; the ultimate fee simple of the land expect- 
ant on failure of the donee's issue vesting in the donor, 
and being called his reversion. 

In addition to the word ' heirs,' words of procreation, 
such as ^ heirs of the hody^ are necessary to create an 
estate-tail. 

[Varieties of Estates tail — 

A grant to a man and the heirs of his body 

B an estate tail general. 
)) n if of his body by a particular wife 

— an estate tail special. 
„ n », male of his body 

= an estate tail male. 
,, „ „ female of his body 

=an estate tail female. 
Estates tail general and special might also be farther limited 
to male or female heirs.] 

From the Statute De Donis to the 12th year of 
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Edward IV., about two hundred years, estates tail were 
incapable of being defeated. 

[The results of strict entails were that children grew cKsobe- 
dient, knowing they could not be set aside ; farmers lost the benefit 
of leases made bj tenants in tail } purchasers were defrauded by 
latent entails being discovered ; treasons were encouraged as es* 
tates tail were not forfeitable beyond the life of the tenant.] 

In the 12th y^ar of Edward IV. it was decided in 
TaltaruTYi^a case that a common recovery suffered by 
a tenant in tail should be an effectual destruction of 
the estate tail. 

[A recovery was in the form of an action coUusively taken 
against the tenant in tail for the recovery of the lands entailed. 
The tenant in tail on the bringing of the action brought in some 
third person presumed to have been the grantor with warranty of 
the estate tail ; the alleged warrantor was called upon to defend 
the title he had warranted, on his failing to defend judgment was 
given for the demandant to recover the entailed lands from the de- 
fendant, the latter having a judgment to recover lands of equal 
value from the alleged warrantor, who, being a man of straw, had 
no lands to give. The demandant thus obtained an estate in fee 
simple which he could re-eonvey to the former tenant in tail.] 

Estates-tail were made forfeitable for treason by 
Stat. 26 Henry VIII. cap. 13; chargeable with Crown 
debts by 33 Henry VIII. cap. 39; chargeable with 
judgment debts by 1 & 2 Vict. cap. 110. It is, how- 
ever, required by 27 & 28 Vict. c. 112 that judgments 
shall not affect the lands till they have actually been 
taken in execution. 

The Act for the abolition of fines and recoveries 
(3 & 4 Will. rV. cap. 74) enables a tenant in tail in 
possession (by a simple deed enrolled in the Chancery 
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Division) to dispose of the lands entailed for an estate 
in fee simple. 

I. ifi) Freehold Estates not of inheritance.^ 

Freehold estates not of inheritance are estates for 
life, and may be 

1. Conventiqnal, created by act of Party, or 

2. Legal, created by act of Law. 

Estates for life are where a man holds for his own 
life, or for that of any other person or persons. If he 
hold by the life of another, be is said to be tenant pur 
autre vie, and the person upon whose life the estate 
depends is said to be the cestui que vie. 

Incidenta of a life estate. 

1. Estovers. — The life tenant is allowed to take 
reasonable estovers or botes {v. page 11), but not to 
commit waste. 

2. Emblements. — The life tenant is not prejudiced 
if his estate determines by the act of God or act of 
law, so that if he sow lands and die before reaping the 
crops, these shall go to his personal representatives. If 
the tenancy determine by the act of the tenant, then 
he forfeits all right to the emblements. 

[Emblements as Those fruits of the eaxth which are annnallj 
produced by the labour of the husbandman.] 

The under-lessee of a tenant of life is not prejudiced 
by the determination of the life-tenant's estate, even 
though it be by such tenant's own act ; but a propor- 

» See p. 27. 
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tion of the rent is payable to the life-tenant's successor 
in the land. 

Tenancy in tail after possibility of issue extinct. 

Where a man is tenant in tail special, and the 
person from whose body the issue was to spring dies 
without issue (or if having left issue that issue becomes 
extinct), then such tenant is said to be tenant in tail 
after the possibility of issue extinct. 

Tenancy by the courtesy of England. 

Where a man marries a woman seised of an estate 
of inheritance (that is, of lands and tenements in fee 
simple or fee tail), and has by her issue bom alive 
which was capable of inheriting her estate ; in this case 
he shall, on the death of his wife, hold the lands for 
his life, as tenant by the courtesy of England. 

The requisites are — 

1. Legal and canonical marriage of the wife ; 2. 
The wife must have the jactual seisin of the lands ; 3. 
The issue must be bom alive ; 4. The issue must be 
capable of inheriting the mother's estate. 

Tenancy in dower. 

* 

Old Law. 

Dower at common law formerly consisted of a wife's 
right to one-third of the lands of which her husband 
was solely seised for any estate of inheritance during 
coverture. 
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Jointure. 

Under the provisions of the Statute of Uses, 27 
Henry VIII. cap, 10, dower may be barred by the wife's 
acceptance, previously to marriage and in satisfaction 
of. her dower, of a competent livelihood of freehold 
lands and tenements, to take eflfect in profit or pos- 
session presently after the death of the husband, for 
the life of the wife at least. 

The other methods of barring dower under the old 
law were^ — 

1. By the purchaser of lands taking a joint convey- 
ance to himself and trustees. See Williams on Real 
Property^ page 227, 10th edition. 

2. By limiting remainders to trustees, so as to pre- 
vent the purchaser having an estate of inheritance in 
possession, while enabling him (by means of a general 
power of appointment) to make any alienation of his 
entire interest. See WilliaTna on Real Property, page 
293, 10th edition. 

[In Blackstone's time there were four species of dower (that 
*de laplus belle' being abolished with the military tenures) : — 
1. At common law, described above. 
^. By particular custom. 

For example, that the wife should have half the hus- 
band's lands (as often in copyholds and gavelkind lands). 

3. Ad ostium ecclesiae, openly at the church door. 

4. Ex assensu patris, where a son endowed hi^ wife with a 
portion of his father's lands, with*the consent of the latter.] 

Hew Law. 

With regard to women married since January 1, 
1834, the law of dower is materially altered by 3 & 4 
Will- IV. cap. 105. 
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No widow is entitled to dower out of any land ab- 
solutely disposed of by her husband in his lifetime or 
by will, and all charges, incumbrances, contracts, and 
engagements created by the husband, shall be effectual 
as against the widow's right to dower. 

On the other hand, the right of dower is extended 
to equitable as well as legal estates, and to lands over 
which the husband merely had a right and not actual 
seisin. 

A mere declaration made by deed or will is also 
sujQficient to bar the widow's right wholly or in part. 

[In copyhold lands a special custom is necessary to give a 
widow a right of dower, which is in such cases called Free Bench. 
The right to free bench generally only extends to those lands 
which the husband held at his death, except in the manor of 
Cheltenham, where it extends to all copyholds of inheritance of 
which the husband was seised during coverture. — See Williams on 
R. P., p. 371, 10th ed.] 

Chaptbb IX. — (Of estates less than freehold.) 

II. Estates less than freehold. 

These may be either — 

1. For years. 

2. At will. 

3. On sufferance. 

1. An estate for years is where one man lets to 
another lands or tenements for some determinate period. 

The lessee's estate is called a ^term' (terminus), 
because its duration or continuance is bounded, limited, 
and determined, for every such estate must have a cer- 
tain beginning and certain ^nd. 
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Origin of Estates for years. 

Tliey were originally granted to farmers who ren- 
dered an annual equivalent in money, provisions, or other 
rent. Though in time these persons acquired a more 
permanent interest, they were always regarded in the 
light of bailiffs or servants of the lord. The lessee's 
interest might also be defeated by a recovery suflFered 
by the tenant of the freehold. 

The Statute 21 Henry VIII. protected the lessee 
against dispossession on the alienation of the freehold, 
and the interest of tenants for years becoming more 
secure and certain, long terms came to be extensively 
employed for mortgages, family settlements, and other 
purposes, retaining, however, the same general infe- 
riority to freeholds as when they were little better than 
tenancies at the will of the landlord. 

[So an estate for life is a freehold, but an estate for 2000 years 
is a mere chattel.] 

The lease confers upon the lessee a right to his 
term, interesse termini; on entry he is said to be 
possessed of his temiy the feudal seisin remaining in 
the freeholder. 

The general rules as to incidents are the same as in 
life estates. 

Emblements, — ^Here, if the term depend upon an 
uncertainty (as in a lease to A. for 100 years, deter- 
minable on the death of B.), the lessee has the emble- 
ments. If the term ends by the lessee's own act, he does 
not take the emblements. 

D 2 
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Various modifications of these rules have been in- 
troduced by statutes. 

Estates for years were originally created by mere 
verbal (parol) agreement. It was, however, enacted by 
the Statute of Frauds, that all terms exceeding three 
years from the making thereof, or having a less rent 
reserved than two- thirds the full improved value of the 
land, shall be void, unless made in writing signed by 
the parties or their authorised agents. 

Further, the Statute 8 & 9 Vict. c. 106, s. 3, re- 
quires that a lease required to be in writing shall be 
void at law, unless made by deed. 

(See Williams on R.P. part iv. chap, i.) 

2. An estate at will is where lands or tenements are 
let by one man to another to have and to hold at the 
will of the lessor, and the tenant by force of this lease 
obtains possession. 

[The tenant is entitled to emblements if the estate 
is determined by the will of the lord.] 

[Copyholders are technically tenants at will, yet the will is so 
qualified, restrained and limited by the custom of the manor, that 
the estate of the tenant is equal in certainty to one of freehold.] 

3. An estate at sufferance is where a man comes into 
possession of land by a lawful title, but keeps it after- 
wards without any title at alL 

[In case of a person holding over after the determination of 
an estate for life or for years, it is enacted by Stat. 11 George 11. 
that such person shall pay double the yearly value or double the 
rent for the time during which he so holds over. 
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Chapter X. — (Of estates upon condition.) 

Estates upon condition. 

[These are qualifications of other estates : any kind of estate 
being capable of restriction by a condition.] 

When estates depend upon the happening or not 
happening of some uncertain event, whereby the estates 
may be either originally created, or enlarged, or finally 
defeated, they are termed estates upon condition. 

The condition may be either (A) Implied or (B) Ex- 
pressed. 

A. Estates npon condition implied. 

Where a grant of an estate has a condition an- 
nexed to it inseparably from its essence and consti- 
tution, though no condition be expressed in words. 
Example. — In a grant to a man of an office 

the law annexes the implied condition that the 

man shall discharge duly the duties of that 

office. 

B. Estates upon condition expressed. 

Conditions expressly annexed to the grant of an 
estate may be either precedent or subsequent. Condi- 
tions precedent are such as must happen or be performed 
before the estate can vest or be enlarged. 

Conditions subsequent are those by the failure or 
non-performance of which an estate already vested may 
be defeated. 

[Example. — ^An estate to A. upon his marriage with B. is an 
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estate upon condition precedent, and till the marriage A/s estate 
does not vest,] 

[Distinction between a condition in deed and a condition in 
law or limitation. 

If an estate is so expressly confined and limited by the words 
of its creation that it cannot endure for any longer time than till 
the contingency happens upon which the estate is to fail, this is 
termed a limitation. But when an estate is strictly upon condition 
in deed (as if granted expressly upon condition to be void upon 
payment of a sum of money by the grantor), then the grantor or 
his representatives must take advantage of the breach of condition, 
and make an entry or claim to avoid the estate.] 



Particular forms of Estates upon condition snbseqnent 

Estates held in vadio, in gage or pledge. 

1. Vivnm vadinm (living pledge), as where a man 
grants an estate to his creditor to repay himself his 
debt and interest out of the rents and profits. 

As soon as the sum is raised, Le, when the condition 
subsequent is accomplished, the estate is conditioned to 
be void. 

2. Mortnnm vadinm (dead pledge) or mortgage. 
A mortgage is an absolute conveyance of an estate (as a 
security for money lent to the mortgagor), subject to an 
agreement for a reconveyance on the repayment of the 
debt. 

If the mortgagor fails to pay the sum borrowed, 
principal and interest, at the stated time, the estate of 
the mortgagee becomes absolute at law. Equity, how- 
ever, regarding the mortgage as a security for money 
lent, allows the mortgagor to redeem his estate on pay- 
ment of principal, interest, and expenses to the mort- 
gagee. 

This is termed his Equity of redemption. 
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The mortgagee may, however, foreclose, that is, call 
upon the mortgagor to redeem his estate presently, or 
in default to be for ever foreclosed from redeeming the 
same. 

The mortgagee has also, generally, in modem mort- 
gages an express power of sale, being only bound to 
account to the mortgagor for the residue of the proceeds, 
after repaying himself principal, interest, and expenses. . 

3. Estates by Statute merehant and Statute staple. 
These were estates held among traders as securities 

for money. 

Estates by statute merchant were entered into be- 
fore the chief magistrate of a trading town, according 
to the provisions of the Statute De Mercatoribus, 13 
Edward !• The creditor held the lands till he had 
satisfied his debt out of the rents and profits. 

Estates by statute staple (pursuant to Statute 27 Ed- 
ward III. cap. 9) were somewhat similar estates entered 
into before the mayor of iJie staple, or grand mart for 
the principal commodities of the kingdom. 

4. Estates by Elegit. 

Upon a plaintiff obtaining judgment the sheriflF will 
under a writ of execution give him possession of the 
defendant's lands till the debt and damages are fiilly 
paid. The possessor was termed tenant by elegit be- 
cause he elected to take the remedy originally granted 
by 13 Edw. L cap, 18 (Statute of Westminster the 
Second), which statute enabled one half of the debtor's 
lands only to be taken under the writ. 

The Statute 1 & 2 Vict. cap. 110 permitted the 
whole of the lands to be so taken. 
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Ghaptbs XL — (Of estates in possession, remainder and re- 
version.) 

(/3) Estates considered with regard to the time at which 
the tenant's interest is to be enjoyed.^ 

Estates may be — I. In possession; II. In expectancy. 

I. Estates in possession are those whereby a present 
interest passes to and resides in the tenant, not depen- 
dent upon any subsequent circumstance or contin- 
gency. 

The estates hitherto treated of have been of this 
class. 

II. Estates in expectancy are those whereby a man 
is entitled to land, not immediately, but in futuro. 

These estates are of two kinds— 

(i) In remainder; (ii) In reversion. 

(i) Estates in remainder. 

(i) An estate in remainder is an estate limited to 
take effect and be enjoyed after another estate is deter- 
mined. 

[Example. — A. (tenant in fee simple) grants to B. for twenty- 
years, and after the determination of B. 's estate to C. and his heirs 
for ever. Here C. is said to have a remainder in fee.] 

Any number of remainders may be carved out of the 
same inheritance; but no remainder can be limited 
after the grant of a fee simple, because the fee simple is 
all that can be granted by any grantor. 

[The estate left with the grantor after grants of particular 
estates or remainders is styled his reversion.] 

1 See p. 26. 
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Snles for the creation of valid remainders. 

1. There must be some particular estate precedent 
to the estate in remainder, (or) 

Every estate in remainder requires a particuld,r estate 
to support it. 

2. The remainder must commence or pass out of the 
grantor at the time of the creation of the particular 
estate. 

3. The remainder must vest in the grantee during 
the continuance of the particular estate, oreoinstanti 
that it determines. 

[These rules are based upon the feudal principle that an es- 
tate of freehold cannot be created to commence in f uturo, but 
ought to take effect at once either in possession or remainder. 
The whole estate — i.e, the particular estate and the remainders — 
passes from the grantor to the grantees by the livery of seisin. 

The above rules also imply another, that the feudal seisin 
must never be without an owner ; thus in the case of a grant to A. 
for twenty years and one year after the end of such term to B. in 
fee, the remainder would be void on account of the feudal seisin 
reverting to the grantor after A.'s term.] 

Remainders are also divided into — 

I. Vested and IL Contingent. 

Vested and contingent remainders. Distinction. 

I. ^ If an estate^ he it ever so small, be always 
ready froTn its commencement to its end to coTne into 
possession the moment the prior estates happen to cfe- 
termvae, it is then ter Tried a vested rcTnainderJ — Will, 
B.P. p. 245, 10th ed. 

II. A contingent remainder is a future estate which 
waits for and depends on the termination of the estates 
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which precede it ; it is an estate in remainder, which is 
not ready from its commencement to its end to come 
into possession at any moment when the prior estates 
may determine. — WiLL JR. P. p. 259, 10th ed. 

The contingency in such remainders is of two 
kinds — 

1. Where the remainder is limited to an uncertain 
person. 

2. Where the person to whom it is limited is fixed 
and certain, but the event upon which it is to take 
effect is vague and uncertain. 

[Examples. — (1) To A. for life, remainder to B.'s eldest son 
(then unborn) in tail. 

(2) To A. for life, and if B. suryive A., to B. in fee.] 

Snles for creation of valid contingent remainders. 

1. A contingent remainder of freehold must be limi- 
ted on an estate of freehold — ^thus, grant to A. for years, 
remainder to B.'s heir in fee, would be a void remainder. 

2. A contingent remainder must become vested 
during the continuance of the particular estate, or eo 
instanti it ends. This flows from rule 3 above. 

3. The possibility of the contingency on which the 
remainder is limited must not be too remote. 

[For example ; a remainder to the eldest son of B. (an mibom 
person) would be void, involving a double contingency: 1. B.'s 
birth. 2. Birth of a son to B.] 

An execntory devise is such a disposition of lands by 
will that thereby no estate vests at the death of the 
devisor, but only on some future contingency. 
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It differs from a coDtingent remainder in three 
points — 

1. It does not need a particular estate to support it. 

2. An estate may by it be limited after a fee simple. 

3. A remainder may be limited of a chattel interest 
after a particular estate for life created in the same. 

[Example of an executoiy devise. To devisor's son A., an 
infant and his heirs, but in case A. should die under the age of 
twenty-one years, then to B. and his heirs.] 

For detailed account of executory interests, cf. Will. 
R. P., part II. cap. iii. 

(ii) Estates in reversion. 

(ii) An estate in reversion is the residue of an estate 
left in the hands of the grantor to commence in posses- 
sion after the determination of some particular estate 
granted out by him. 

[A reversion therefore arises by act of Law as a remainder 
by act of Party.] 

The incidents to a reversion are' Fealty and Eent. 
By a grant of the reversion the rent passes, but on a 
grant of the rent generally the reversion will not pass. 

Merger. 

Whenever a greater and a less estate coincide and 
meet in one and the same person by one and the same 
right, the less interest is annihilated or merged in the 
greater. 

[Example. — A tenant for years acquires the fee simple by 
purchase. The term is merged in the fee simple.] 
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Snle in Shelley's Case. 

When the ancestor by any gift or conveyance takes 
an estate of freehold, and in the same gift or convey- 
ance an estate is limited mediately or immediately to 
his heirs in fee or in tail, the words * the heirs ' are 
words of limitation of the estate of the purchaser. 

[Example. — Grant to A. for life, remainder to B. for life, re- 
mainder to A.'s heirs in fee. Here on A.'s death intestate, A.*s 
eirs take by descent from A. and not under the grant : the words 
' the heirs ' are only used to mark out the estate that A. takes.] 

(7) Estates considered with regard to the number and 

connection of the tenants.^ 

L In severalty. 

When a person holds lands or tenements without 
any other person being joined or connected with him in 
point of interest during his estate therein, such person 
is said to hold in severalty. 

2. In joint tenancy. 

An estate in joint tenancy is where lands or tenements 
are granted to two or more persons to hold in fee simple, 
fee tail for life, for years, or at will. 

(a) Creation of a joint tenancy. 

It can only arise by act of parties, by purchase, or 
grant. 

1 See p. 26, 
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()9) The properties of joint tenancy. 

1. The tenants must have 'unity of vatereaL^ 

For example ; one cannot be tenant for years and the other 
for life. 

2. The tenants must have unity of title, i.e. their 
rights must accrue under the same act or deed. 

3. There must be unity of time ; the tenants' estate 
must vest at the same moment as well as by the same 
title. 

4. Joint tenants have unity of possession; they 
each of them have the entire possession as well as of 
every parcel of the whole. They are said to be seised 
per my et per tout, each having an undivided 
moiety. 

From this principle arises the Jus accrescendi or 
right of survivorship, as an incident of all joint estates, 
whereby upon the decease of a joint tenant the entire 
tenancy remains to the survivors. 

(7) Modes of determvning a joint tenancy. 

1. By partition, as when the tenants agree to hold 
their lands in severalty, thus destroying the unity ot 
possession. 

2. By alienation, as when one joint tenant alienes 
to a third person. The grantee and the other tenant 
hold by different titles, and the unity of title neces- 
sary to joint tenanjcy is accordingly destroyed. 

3. By an accession of interest to either joint tenant 
causing the destruction of the unity of interest — as, for 
example, where the inheritance is purchased by or 
descends upon either tenant, this destroys the jointure. 
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. [Practical uses of joint tenancy. Trustees are always made 
joint tenants, so that on the decease of one of them the whole 
estate vests at once in the survivor or survivors without devolv- 
ing on the heir at law of the deceased trustee. — Williamiy R* P. 
part I, cap, vi,] 

3. In coparcenary. 

(a) Creation of estates m copa/rcenary. 

An estate held in coparcenary is when lands of in- 
heritance descend from the ancestor to two or more 
persons. 

Tenancy in coparcenary arises — 

(1) At the Common Law, when a person seised in 
fee simple or fee tail dies, and his next heirs are two or 
more females. 

(2) By particular custom, as in gavelkind, where 
the lands descend to all the males in equal degree. 

Coparceners are in law considered as together 
making but one heir, and have but one estate between 
them. 

(^) The properties of coparcenary. 

Coparceners possess the unities of— 

1. Interest \ 

2. Title-, 

3. Possession \ 

but diflFer from joint tenants in the following points — 

1. They claim by descent and not, as joint tenants, 
by purchase. 

2. They may acquire their interests at diflFerent 
periods. 

[For example: if A. and B. (daughters of C. deceased) are 
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coparceners, then on the death of A., her heir and B. are still 
parceners.] 

3. They have v/aity though not entirety of interest, 
each being entitled to the whole of a distinct moiety, 
so that there is no Jus accrescendi, and each part 
descends severally to the heirs of each coparcener. 

[Law of Hotchpot. 

Where a daughter had an estate given with her in frank 
marriage by her ancestor, and lands descended from the same an- 
cestor to her and her sisters in fee simple, she had no share in 
such lands unless she chose to throw her frank marriage lands into 
hotchpot, that is, to divide them in equal proportion among her 
sisters with the lands descending from the ancestor.] 

(7) Modes of determming a tencmcy m coparcenary. 

1. By partition which may be effected at the will of 
any of the coparceners. 

2. By alienation of one parcener which disunites 
the title and may disunite the interest, 

3. By the whole descending to and vesting in a 
single person, and thus becoming an estate in severalty, 

4. Tenancy in common. 

A tenancy in common is where two or more persons 
hold land with interests accruing under different titles, 
or with the same titles but accruing at different times, 
or where the tenants take in distinct though undivided 
shares. 

The unity of possession alone is necessarily inci- 
dental to this tenancy, and there may be -an entire 
disunion of interest, title, and time. Moreover, as there 
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is no entirety of interest, there is no survivorship as in 
joint tenancy. 

[Example. 

A. and B., tenants in common. 

A. may hold his part in fee simple. 

B. „ „ in fee tail. 
Here is no unity of interest. 

A. may have acquired by purchase from X. 

B. „ „ by descent from Y. 
Here there is no uriity of title. 

A.'s estate may have been vested fifty years. 
B.*s „ „ „ one year. 

Here there is no unity of time. 

(a) Estates in common, how created. 

(1) By the destruction of estates in joint tenancy 
or coparcenary, as where A, and B. are joint tenants in 
fee, and A. alienates to C. for life, then C. and B. are 
tenants in common. 

(2) By special limitation in a conveyance, the grant 
must express that the grantees are to take in distinct 
though undivided shares. 

[Formerly the law favoured joint tenancy because (o) the 
divisible services (rent, &c) were not divided; (/B) the entire 
services (as fealty) were not multiplied. 

With the decay of feudalism these considerations have lost 
somewhat of their force, and the law regarding the possibility of 
hardship from the Jus accrescendi rather favours tenancy in 
common.] 

()3) Incidents of tenancy in common. 

Tenants in common take by distinct undivided 
shares. Any tenant may require a partition of the 
lands to be made* 
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(7) Estates in common, how dissolved. 

(1) By the union of all the interests and titles in 
one tenant ; 

(2) By partition among the tenants, which gives 
them all respective severalties, 

N.B. — Joint tenants can bring actions of waste and not trespass. 
Coparceners can bring neither. Tenants in common can bring both. 



E 
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D. THE TITLE TO THINGS REAL (WITH THE* 
MANNER OF ACaUIBING AND LOSING IT).' 

Chapter XIII. — (Of the title to things real, in general.) 

Title.— Sir Edward Coke's definition:— ^Titulus 
est justa causa possidendi id quod nostrum 
est' — the means whereby the owner of lands hath the 
just possession of his property. 

Title: Austin's definition:— ^Titles are the facts or 
events of which the rights of property are the legal 
consequences, and also the facts or events on which, 
by the disposition of the law, they terminate or are 
extinguished.' — Austin, Jurisjp. cap. liv. 

1. The most- imperfect form or degree of title is 
the mere naked possession or occupation of the estate 
without any actual or apparent right. 

2. The next step is the right of possession which 
may reside in one man, though the actual possession 
is with another, as in the case of a man forcibly dis- 
seised of his estate. 

3. The right of property without the actual posses- 
sion, as where a person unlawfully disseised neglects to 
pursue his remedy within the time limited by law. 

4. A complete title to lands is where the right of 
property is joined with the right of possession. 

[Titulus in Roman Law. 

A title may often be separated into an antecedent and a C5on- 
seqnent fact or set of facts; and titulus is the name given to 
the antecedent, and modus acquirendi to the consequent 4)art. 
The French titre = the titulus of Boman law, — Auatin, Jurisp. 
cap. LV.] 

* See p. 5. 
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Titles are either — * 

I. By Act of Law, of which titles the principal are 
Descent, Escheat, Custom, atid Dower. 

n. By Act of Party, that is, by Purchase, under 
which are included acquisition by Occupancy, For- 
feiture, and Alienation or Voluntary Transfer, 

I. TITLES BT ACT OF LAW. 
1. Title by Descent 

Chaptbb XIV.— (Of Title by descent.) 

Descent or hereditary succession is the title whereby 
a man on the death of his ancestor acquires his estate by 
right of representation as his heir at law. An heir is the 
person npon whom the law casts the estate. The descend- 
ing estate is called the inheritance. 

The old rules as to the descent of the inheritance 
were founded on feudal principles, and had undergone 
little change for 500 years, when they were remodelled 
by Statute 3 & 4 Will. IV. cap. 106 (1834). 

The old and new rules are here given together : — 

New rule. Old rule. 

1. In every case descent 1. Inheritance shall li- 
shall be traced from the last neally descend to the issue 
^purchaser. of the person aeiaedj but 

shall never lineally a^cencJ. 

2. Inheritance shall in 

the first place lineally de- 
scend to the issue of the 
purchaser in infinitum. 

* The classification of Stephen is here followed in preference 
to that of Blackstone. 

B 2 
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3. Children of purchaser 
are preferred to their own 
issue, and among such chil- 
dren males to females^ and 
an elder male to a younger; 
but females (where there 
are more than one) take 
together. 

4. Issue of children of 
purchaser represent their 
parents in infinitum, 
the children of the same 
parent with regard to each 
other being subject to 
Bule 3. 

5. On failure of issue 5. The old rule was 
of the purchaser the inhe- hereditas nunquam 
ritance descends to the ascendit, the inheritance 
nearest lineal ancestor then being compared to a fall- 
living in the preferable ing body, 

line, supposing no nearer 
ancestor in that line to 
exist. 

6. Among the lineal an- 
cestors of the purchaser the 
paternal line, whether of 
the purchaser or of any 
male or female ancestor, is 
preferred to the maternal. 

The mother of the more 
remote male ancestor to be 
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preferred to the mother of 
the less remote male an- 
cestor. 

7. If an ancestor to 
whom the inheritance would 
have descended dies before 
the purchaser leaving issue, 
such issue shall represent 
the ancestor in infinitum 
(subject to the preceding 
rules). 

Those related by the The half blood were 

half blood to the purchaser entirely excluded, 
are admitted to the inhe- 
ritance immediately after 
those of the same degree of 
the whole blood. 

[The preference of males to females and the custom of primo- 
geniture have their origin in feudal principles, as no female could 
succeed to a proper feud, and the nature of military feuds rendered 
it more beneficial to the lords that fiefs should descend to the 
eldest son. To these feudal principles also is to be credited the 
exclusion of the half bloo<^ in accordance with the rule that 
the heir should be of the same blood, i^e, lineally descended from 
the supposed original grantee.] 

8. On failure of heirs 
of last purchaser descent is 
traced from person last en- 
titled. 

'FeodimL novum nt antiquum.* 

If a vassal died seised of a feud of his own acquiring 
it could only descend to his own offspring (feodum 
novum). If) however, the feud was granted to an 
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ancestor of the vassal, it might, on the death of such 
vassal, descend to his brother, as being of the blood of 
the original grantee. 

Hence arose the practice of granting a feodum 
novum ut antiquum, i.e. to be held as if it were 
descended from an ancestor, and accordingly descendible 
to collateral heirs of the vassal. 

2. Title by Escheat. 

[By Blackstone included under Titles by Purchase, but more 
properly assigned by Stephen to titles by Act of Law as opposed to 
those by Act of Party.] 

Escheats are foimded npon the single principle that 
the blood of the person last seised in fee simple is 
utterly extinct and gone, and as a result of the conse- 
quent failure, the inheritance reverts to the lord of the 
fee, the original grantor. 

Escheats were divided into those taking place — 

1. Propter defectum sanguinis, or entire 
failure of heirs to the tenant. 

2. Propter delictum tenentis, or attaint of 
the blood of the tenant. 

The following classes were also excluded from suc- 
cession, so as to cause escheats, though the stringency 
of the law has in several cases been relaxed : — 

1. Monsters, not of human form. 

2. Bastards, being nuUius filii, are held to have 
no inheritable blood. 

[The civil law would admit a bastard to the inheritance if its 
mother was after its birth married to the father. The English 
Law has consistently refused to recognize this principle except in 
one case — that of a bastard eign6 and mulier puisn6, which 
is as follows : — 
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If a man has a bastard son (bastard eign 6), and subsequent!}' 
marrying the mother has a second son (mulier puisn6), then if 
the elder son enters upon the inheritance at his father's death 
and dies seised of it, so that the inheritance descends to his issue, 
in this case the mulier puisn^, or second son, and all other heirs 
are barred of all their rights of succession.] 

3. Aliens were formerly incapable of taking by de- 
scent or of inheriting, but the Naturalization Act, 1870, 
removes all incapacities of aliens, and places them for 
all purposes of succession to real property on the same 
footing as natural-born subjects. 

Escheat propter delictum tenentis: — 

By attainder for treason or other felony, the blood 
of the person attainted is so corrupted as to be ren- 
dered no longer inheritable. 

Escheat consists in the blood of the tenant being 
corrupted, and the original donation of the feud thereby 
determined, it being always granted to the vassal on 
the implied condition of dum bene se gesserit. 
Escheat, therefore, is an advantage to the immediate 
lord of the fee. 

Distinction between escheat and forfeiture : — 

Forfeiture, on the other hand, was of Saxon origin. 
In case of treason an offender's lands were forfeited to 
the Crown for ever, and in case of felony for a *year, a 
day, and waste.' 

Escheat acted in subordination to forfeiture. 

Moreover, forfeitures only affected estates actually 
vested in the offender at the time of the offence. 
Escheat rendered the blood of the offender altogether 
corrupted, so that descent could not be traced 
through him. 
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[By Stat. 33 & 34 Vict. c. 23, no oonviction for treason or 
felony shall cause attainder or corruption of blood or any for* 
feiture or escheat.] 

For custom and dower v. pp. 32, 33. 

Chapter XVI.— (Of title by occupancy.) 

TITLES BT ACT OF FABTT. 
1. Title by Ooonpanoy. 

OcoupaiLcy is the taldng possession of those thingpst 
which before belonged to nobody, with the intention of 
acquiring the property in them. 

[<The advised assumption of physical possession.' — Maine. 
The Roman Law maxim is, <Quod nullius est id naturali 
ratione occupanti conceditur.'l 

The right of occupancy was formerly exercised in a 
single case only — that of the grantee of an estate pur 
autre vie dying in the lifetime of the cestui que 
vie. If the grant did not mention the word ' heirs,' 
there was nolK)dy entitled, as the grantor had parted 
with all his interest for the lifetime of the cestui que 
vie. The property accordingly could be seized by the 
first occupant, who was called the general or common 
occupant. If, however, the heir was mentioned in 
the original grant, then he entered as a ' special occu- 
pant,' by virtue of the original grant. 

Common occupancy is practically abolished by the 
Statutes 29 Car. II. cap. 3, 14 George II. cap. 20, 
7 Will. IV. and 1 Vict. cap. 26, which render estates 
pur autre vie devisable by will, and, in default of 
such disposition, order that they shall be considered 
assets in the hands of the executor. 
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AUnvion and BerelietioiL 

In case of lands gained from the sea, or formed by 
alluvion on the bank of a river, the rule is, that if the 
gain be gradual, it accrues to the owner of the adjoin- 
ing ]ands ; and, similarly, in case of gradual loss of land, 
which is borne by the owner of the adjoining land. 
The maxim is ^De minimis non curat lex.' If 
the alluvion or dereliction be sudden and considerable, 
it accrues to the sovereign as lord paramount and 
owner of the soil. 

In case of an island being formed in a stream, it 
belongs to the proprietor of the nearest bank ; if formed 
in the middle, it belongs equally to the owners on either 
side. 

The rules as to occupancy in English Law are similar 
to and probably derived from those of the Civil Law. 

Ghaptbb XYn. 

2. Title by Prescription. 

Title by preBcription is that whereby a man holds 
who can show no other title to what he claims than that 
he and those nnder whom he claims have immemorially 
enjoyed it. 

The time of legal memory is the beginning of the 
reign of Bichard I.; but Courts were accustomed to 
presume a usage immemorial which had existed for a 
reasonable time, such as twenty years. 

The rules as to prescriptions are contained in the 
Statutes 2 & 3 Will. IV. cap. 71, 



58 BLACKSTONE'S LAW OF REAL PROPERTY. 

What conld be claimed by prescription (at Common Law). 

Incorporeal hereditaments only, for no prescription 
could give a title to land and other corporeal things of 
which more certain evidence may be had. A prescrip- 
tion could not be for anything which cannot be raised 
by grant, for every prescription presupposes a grant 
to have existed. What is to arise bv matter of record, 
also, could not be claimed by prescription. No claim 
by prescription or custom to any common or profit 
shall, after thirty years' enjoyment, be defeated by 
showing only that such right was first enjoyed at any 
time previous to such thirty years. 

After sixty years' enjoyment the right is indefea- 
sible, unless it appear to have been enjoyed by consent 
or agreement in deed or writing. 

For easements, ways, and watercourses, the periods 
are twenty and forty years respectively. 

The right to lights is indefeasible after twenty 
years' enjoyment. 

[By 37 & 38 Vict. c. 57, no action can be brought for the recovery 
of land or rent but within twelve years from the time at which the 
right to such land or rent accrues. If at the accruing of the right 
the person is under any disability, a further period of six years is 
allowed after the termination of such disability, but no action what- 
ever can be brought after thirty years although disability should 
continue the whole of that period.] 

Chapter XVHI. (Title by Forfeiture.) 

8. Title by Forfeiture. 

Forfeitnre is a punishment annexed by the law to 
some illegal acts, whereby the tenant loses all interest in 
his lands. 
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Lands, tenements, and hereditaments may be for- 
feited in the following ways : — 

1. By crime; 2. By wrongful alienation; 3. By 
lapse, Le. non-presentation to a benefice ; 4. By simony ; 
5. By non-performance of conditions ; 6. By waste ; 7. 
By breach of copyhold customs ; 8. By bankruptcy, 

1. By crime. 

Forfeitures for this cause would be more properly 
treated in the law of crimes. 

By 33 & 34 Vict. cap. 23 forfeiture for treason and 
felony is abolished. 

2. By alienation contrary to law. 

[Formerly forfeiture was caused by conveyance of lands to an 
alien, but the Naturalization Act, 1870, removes the incapacities 
of aliens to hold real property in England.] 

Alienation in Mortmain. 

Alienation in mortmain (mortna mann) is convey- 
ance to any corporation, sole or aggregate, ecclesiastical 
or temporal. 

[The disadvantage to the lords (and more particularly to the 
king as lord paramount) from the practice of alienation in mort- 
main was that such feudal dues as wardship, marriage, reliefs, &c., 
were not in their nature payable by corporations, and so the 
lands were held in dead hands, i.e, in hands that paid no services.] 

The history of alienation in mortmain is that of a 
series of legislative enactments, and of a corresponding 
Beries of evasions on the part of the ecclesiastical 
lawyers. 
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1. From the earliest times corporations required a 
licence to receive gifts in mortmain. 

If this licence could not be obtained, the alienor 
made a grant to the corporation, and then received his 
land back instantly to hold of the corporation; then by 
means of some other forfeiture, escheat, or surrender on 
the part of the alienor, the corporation took as imme- 
diate lords of the fee. 

2. The second charter of Henry III. forbade reli- 
gious corporations aggregate to take gifts in mortmain. 

Bishops and other corporations sole accordingly 
continued to take these gifts. 

Corporations aggregate evaded the charter by buy- 
ing in lands that were bona fide held of themselves, or 
by taking long terms — a thousand years or more. 

3. The Statute De Eeligiosis, 7 Edw. I., forbade 
corporations sole or aggregate to take in any way imder 
pretence of gift or term of years. 

This was evaded by means of fictitious actions 
brought against the tenant, who by fraud and collusion 
made no defence, and suflfered the lands to be adjudged 
to the corporations who recovered the land on a sup- 
posed prior title. These collusive actions were styled 
recoveriea* 

4. The Statute of Westminster the Second, 13 Edw. I. 
cap. 32, ordered that all recoveries should be tried by 
a jury, and if the corporation was entitled to the seisin, 
it was to recover it ; otherwise that the land should be 
forfeited. 

The ecclesiastical lawyers now invented a new form 
of conveyance, whereby lands were granted not to them- 
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selves directly, but to nominal feoflFees to the use of the 
religious houses. These uses being enforced by the 
Courts of Equity, the rents and emoluments were prac- 
tically the property of the cestui que use. 

5. The Statute 15 Bichard II. cap. 5 rendered uses 
subject to the rules as to mortmain, ordered that all 
lands then held to uses should be amortised by licence 
from the Crown or sold to private persons. 

Civil and lay corporations were also brought within 
the scope of the Mortmain Laws. 

Lands were given to private persons for ' super- 
stitious ' uses, being made liable to charges for chantries, 
services, and the like. 

6. The Statute 23 Henry VIII. cap. 10 declared that 
all grants to superstitious uses should be void. 

It was still possible to give land to charitable uses, 
but to prevent improvident deathbed dispositions the 
Mortmain Act (9 George II. cap. 36) was passed. 

7. The Mortmain Act (9 George II. cap. 36) pro- 
vides that no land shall be given or charged for any 
charitable uses unless by deed executed twelve months 
before the death of the grantor, enrolled six months 
after its execution. 

Various modifications and exceptions, mostly in 
favour of colleges, schools, museums, and similar insti- 
tutions, have been made by several statutes — the prin- 
cipal of which are, 9 George IV. cap. 85 ; 4 & 5 Vict, 
cap. 38; 15 & 16 Vict. cap. 49; 17 & 18 Vict. cap. 
112 ; 24 Vict. cap. 9 ; 27 Vict. cap. 13 ; 33 & 34 Vict, 
cap. 34. 

See also WiUiaws on R, P., part i., cap. iii. 
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Disclaimer. 

Disclaimer consists in the neglect or refusal 
of a tenant to pay the services due to the lord, 
and the subsequent disclaiming of the tenant, 
upon action brought, to hold of the lord. 

Forfeiture of a particular estate might also 
be incurred by a tenant who made an alienation 
of a greater interest than the law permitted him 
to make — thus, if a life tenant conveyed an 
estate in fee, his estate was forfeited to the 
person next entitled. The Statute 8 & 9 Vict, 
cap. 106, however, provides that ' no feoffment 
shall have a tortious operation.' 

3. By lapse. 

Lapse occurs when the right of presentation to a 
church accrues to the ordinary by neglect of the patron 
to present, to the metropolitan by the neglect of the 
ordinary, and to the sovereign by neglect of the metro- 
politan. 

The time allowed for presentation is six mouths. 

4. By simony. 

Simony is the corrupt presentation of any one to an 
ecclesiastical benefice for money, gift, or reward ; it is 
so called from the sin of Simon Magus. 

The general effect of various statutes on the subject 
is to forbid (under penalty of forfeiture of the presenta- 
tion to the Crown) the purchase of the next presentation 
by a clerk, or, if the benefice be vacant, by any other 
person. 
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5. By non-performance of conditions. 

The nature of these forfeitures was described in the 
Chapter on Estates upon condition, supra^ page 37. 

6. By waste. 

Waste (vastum) is the spoil or destruction of houses, 
gardens, trees, or other corporeal hereditaments to the 
disherison of the remainderman or reversioner in fee 
simple or tail. 

Volnntary waste consists in the commission of an 
act — such as cutting down timber. 

Permissive waste consists in the omission of a requi- 
site act — as allowing a house to go to ruin. 

The principal acts of waste are destroying houses, 
opening the land for minerals, and cutting down timber. 

If the tenant hold ' without impeachment of wasted 
he may cut down timber and open mines for his own 
benefit, and the property in the minerals and timber 
severed from the land is in such tenant. 

If, however, the tenant hold merely without im- 
pleadment of waste, the property in the things severed 
is not in him. 

The Courts of Equity will, however, interfere to re- 
strain the tenant from destroying the mansion-house or 
any ornamental timber, the spoiling of which accord- 
ingly receives the name of Equitable Waste. 

7. By breach of custom in copyhold estates. 
Copyhold estates being held according to the customs 
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of their respective manors, are liable in addition to 
forfeiture for breach of those customs, as well as for the 
general causes of forfeiture incidental to other estates. 



8. By bankruptcy. 

The whole estate of a bankrupt becomes vested in 
assignees for the benefit of his creditors, even without 
his participation or consent. 

Chaptbb XTX. 

4. Title by Alienation. 

Feuds were originally strictly hereditary, and could 
not be alienated by the tenant without the consent of 
the lord of whom he held, and the heir who would take 
after him. 

The eflfect of alienation (or the substitution of one 
feudal tenant for another) was obtained by subinfeuda- 
tion, or the granting of part of the feud by the tenant to 
another tenant under him, the under-tenant thus be- 
coming the vassal of the subinfeudating tenant. 

The lord also could not put any one in his own place 
without getting the consent of the tenant ; this consent 
was styled * ottornTnenV 

Gradual encroachments on the strict feudal rule. 

1. Henry I. allowed a man to dispose of lands 
which he had himself purchased. 
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2. Afterwards a man was allowed to alienate if he 
had purchased ' to himself and his aaaigna.^ 

3. Henry III. enacted that a subinfeudating tenant 
should retain sufficient lands in his own hands to 
answer for the services to his lord. 

4. The Statute of *Quia Emptores,' 18 Edward, 
cap. 1, enabled all except Crown tenants to alienate, 
and thereby to put other tenants in their own place to 
hold of the original lord. 

Subinfeudation was thus abolished, and every 
alienation now consists in the substitution of a new 
tenant, to hold by similar services to those rendered by 
the former one. 

5. 1 Edward III. permitted Crown tenants to alienate 
on paying a fine. 

6. Fines upon alienation were abolished by 12 Car. II. 
cap. 24, in all cases of freehold tenure. 

[^Alienation. 

The subject will be treated as follows : — 

1. The person by whom alienation can be effected. 

2. The manner in which alienation can be effected.] 

1. Who may aliene and to whom ? 

All persons are, prima foAM^ capable of purchasing 
or conveying, unless the law has laid them under dis- 
abilities. 

The principal exceptions are — 

(a) Persons attainted of treason or murder. (But 
V. awpra^ pp. 58, 59.) 

iP) Corporations, lay and religious {y. supra, pp. 
59-61.) 
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(7) Idiots and persons of non-sane memory, infants 
and persons under duress. 

The general rule is, that the contracting party is 
not to suflFer for acts done while labouring under inca- 
pacity, but may void or ratify his acts so done. 

(h) A feme coverte formerly could not convey, but 
now may do so, by a deed separately acknowledged, ac- 
cording to the provisions of various recent enactments. 

(e) Aliens who formerly could not hold lands were 
relieved from all disabilities by the Naturalization Act, 
1870. 

Chaptes XX.— (Of alienation by deed.) 

Conveyances or common assarances are of four kinds — 

1. IxL Pais, or by Deed — an assurance transacted 
between two or more persons in pais, in the country, 
that is (in tlie eye of the law), upon the very spot to 
be transferred ; 

2. By matter of Record, or by an assurance trans- 
acted in a Court of Record ; 

3. By special custom ; 

4. By devise. 

1. Of alienation by deed. 

(a) The nature of a deed. 

A deed is a Timting sealed and delivered by the 
parties. 

A deed being the most solemn and authentic act a 
man can perform, is said to act by estoppel ; that is, a 
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man is not permitted to aver or prove anything in con 
tradiction to what he has stated by deed. 

iTidewtures. 

When deeds were made by more parties than one, 
there should be as many copies as parties, and each copy 
should be cut or indented, so as to tally with its coun- 
terpart ; for this reason such deeds received the name of 
indentures. The necessity of indenting is now abolished. 

Deeds poU. 
Deeds purporting to be made by one party only 
were polled or shaved quite even, there being no neces- 
sity for indenting. 

(j3) The reqnisiteB of a deed. 

1. The parties must possess the necessary capacity, 
and there must be a thing capable of being contracted 
for. 

2. The deed must be written or printed upon paper 
or parchment, but it may be in any character or 
language. 

3. The matter must be legally and orderly set forth. 

[For the formal paxts of a deed vide infra^ p. 68.] 

4. It should be read at the request of any of the 
parties. 

5. It must be sealed and delivered* 

The effect of the Statute of Frauds and others is to 
require signing in certain contracts regarding land, 
and the result is, that it is usual that all deeds should 
be signed as well as sealed. 

F 2 
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See WiUiams, R. P., part i. cap. vii. 

6. It must be delivered, and from this act the deed 
dates. A deed may be delivered absolutely to the 
grantee, or conditionally to a third person, to be held 
as an escrow, till the condition is accomplished, upon 
which it becomes a deed. 

7. It must be attested or executed in the presence 
of witnesses. 

(7) The manner in which a deed may be avoided. 

A deed is void if it lacks any of the essential re- 
quisites mentioned above, and it may also be voided — 

1. By erasure, interlining, or alteration in any 
material part. 

2. By breaking or destroying the seal, with the 
intention of avoiding the deed. 

3. By delivery for the purpose of being cancelled. 

4. By the disagreement of those whose agreement 
is necessary for the validity of the deed. 

5. By the judgment or decree of a competent Court. 

Formal parts of a deed. 

1. The premises, reciting the names and number of 
the parties, with the reasons upon which the transaction 
is founded. Then follows the certainty of the grantor, 
grantee, and thing granted. 

2, 3. The Habendum and Tenendum — the former 
describing the estate or interest granted by the deed, 
the latter the tenure by which it was held. 

4. The terms of the stipulation upon which the 
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grant is made, first of which is the reddendum or reser- 
vation, consisting of rent (reditus or render). 

5. Another of the terms on which a grant is made 
is a condition upon which the estate granted may be 
defeated. 

[6. Warranty, 

The clause of warranty formerly followed in this place ; by 
this clause the grantor for himself and his heirs warranted and 
secured to the grantee the estate granted. The effect of war- 
ranties has been practically removed by the Stat. 3 & 4 Will. IV. 
cap. 27 and cap. 74.] 

7. Covenants. 

By covenants the parties may stipulate for the truth 
of certain facts, or may bind themselves to do or give 
something. Breach of covenant gives a right of action 
for damages against the offender. 

Certain covenants relating to the land are said to 
run with the land; that is, their benefits and liabilities 
attach to the successive owners of the land and repre- 
sentatives of the original contracting parties. 

The usual covenants are for quiet enjoyment, pay- 
ment of rent, proper repairs, &c. &c. 

8. The conclnsion, mentioning the execution and 
date of the deed. 

[The real date of a deed is the day upon which it is delivered, 
and provided that date can be proved, it is immaterial if a false 
date be mentioned in the instrument.] 

Deeds employed for the alienation of real estates are 
called ^ conveyanoesJ* Conveyances may be divided 
into those at Conunon Law and those deriving their 
efficacy from the Statute of Uses. 
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I. Conveyanoes at Common Law. 

Of these some are primary, as by them an estate is 
created ; others are derivative or secondary, whereby 
the original estate is enlarged^ restrained, transferred, 
or extinguished. 

The following are original oonveyanoes : — 

1. Feoffinent. 

The most ancient form of conveyance. It was the 
means whereby any freehold estate in possession in a 
corporeal hereditament was transferred. It consisted 
in the use of words of donation and the investiture of 
the donee with the seisin or feudal possession. This 
ceremony was termed livery of aeism, and might be 
either (l)^m deed, i.e. actually on the spot, or (2) in 
law, i.e. in sight of the land only. 

The Stat. 8 & 9 Vict. cap. 106, by enacting that 
corporeal hereditaments should lie in grant as well as 
in livery, rendered feoffment (with livery) unnecessary, 
and a deed of grant is now sufficient for the conveyance 
of freehold estates. 

2. Oifts (donationea,) 

The term 'donatio' is properly applied to the crea- 
tion of an estate tail, as feoffment was to that of an 
estate in fee simple. 

8. Grants (conceasionea,) 

The r^ular Gonamon Law method of transferring 
incorporeal hereditaments and such things whereof no 
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livery could be had — for example, corporeal things in 
expectancy. By 8 & 9 Vict, corporeal hereditaments 
are deemed to lie in grant as well as in livery. 

4. Leases. 

A lease is a conveyance of lands or tenements 
(usually in consideration of rent or other reservation), 
made for years, for life, or at will, but always for a less 
time than the lessor has in the premises. If it be for 
the whole interest, it is more properly an assignment. 
The usual words of operation in a lease are * demise, 
grant, and to £a.rm let ;' but these are not absolutely 
necessary. 

Entry by the lessee is necessary to complete his 
title, his interest before doing so being styled his ^in- 
teresse termini.'^ 

fi. Ezcliaiige. 

An exchange is a mutual grant of equal interests, 
the one in consideration of the other. Entry must be 
made on both sides, in order that the exchange may be 
valid. 

If either party is evicted after an exchange, through 
a defect in the other's title, he may return back to the 
possession of his own by reason of the warranty implied 
in every exchange. 

6. Partition. 

Partition consists in the division by two or more 
joint tenants, coparceners or tenants in common of 
lands, so as to hold in severalty. 
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Exchanges and partitions are now easily effected 
through the agency of the Enclosure Commissioners, 
under 8 & 9 Vict. cap. 118. 

The following are seoondary or derivative conveyances. 

7. Release. 

A release is a discharge or conveyance of a man's 
right in lands or tenements to another that hath some 
former estate in possession. 

A release may — 

!♦ Enlarge a previous estate, as where a remainder- 
man in fee releases to the life tenant ; or 

2. Pass an estate, as where one coparcener releases 
his right to another ; or 

3. Pass a right, as where a man wrongfully pos- 
sessed releases his right to the disseisor ; or 

4. Extinguish a right, as where any tenant for life 
leases to A. for life, remainder to B. and his heirs, and 
then releases to A. This extinguishes any right to the 
reversion, and enures to the advantage of B.'s remainder 
as well as A.'s particular estate. 

8. ConfirmatioiL 

This is a conveyance of an estate or right in esse, 
whereby a voidable estate is made sure and unavoidable. 

9. Surrender. 
Surrender (* sursum redditio *) is the yielding up of an 
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estate for life or years to him that hath the immediate 
reversion or remainder. 

[Surrender consists in the falling of a less estate into a greater; 
Belease, the descending of a greater estate npon a less.] 



10. Assigninent 

An assignment is properly the transfer of one's whole 
interest in an estate, and the assignee stands to all 
intents and purposes in the place of the assignor. 

11. Defeazanoe. 

A defeazanoe is a collateral deed made at the same 
time as some conveyance, containing conditions upon 
the performance of which the estate then created may 
be defeated or undone. 

II. Conveyanoes imder the Statute of Uses. 

Origin of uses. 

Uses were introduced into England by the eccle- 
siastical lawyers in the reign of Edward III. to evade the 
provisions of the Statutes of Mortmain. They obtained 
grants not to religious houses but to the use of the 
religious houses ; these uses were held by the Chancellors 
(who were clerics) to be binding in conscience, and were 
accordingly enforced in the Courts of Equity. 

The use being deemed a separately existent thing 
from the possession was devisable by will, and the ad- 
vantages of the system were so great that during the 
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Waxs of the Roses uses became almost miiversal, as they 
were not then liable to forfeiture for the acts of the 
cestui que use. 

In the reign of Edward IV. consequently the rules 
as to uses were more accurately defined. 

1. It was held that nothing could be granted to a 
use whereof the use is inseparable from the possession, 
e.g, ways, commons, &c. 

2. A use could not be raised without sufficient con- 
sideration. 

3. Uses were descendible according to the rules of 
the Common Law. 

4. They were assignable by secret deed, and were 
devisable by wilL 

5. They did not escheat for felony or defect of 
blood. 

6. They were not liable to curtesy or dower. 

7. They were not liable to extent by elegit for the 
debts of the cestui que use. 

These doctrines practically made the cestui que use 
the real owner of the estate. Lord Bacon complained 
that ^ A man that had cause to sue for land knew not 
against whom to bring his action or who was the owner 
of it. The wife was defrauded of her thirds ; the hus- 
band of his curtesy ; the lord of his wardship, relief, 
heriot, and escheat ; the creditor of his extent for debt, 
and the poor tenant of his lease.' 

Accordingly the Statute 27 Henry VIII. cap. 10 
(Statute of Uses) enacted that where any person shall be 
seised of lands to the use, confidence, or trust of any 
person or body politic, the person or corporation entitled 
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to the use shall from thenceforth stand and be seised of 
the land for the like estates that they had in the use, and 
that the estate of the person seised to uses shall be 
deemed to be in him or them that have the use. 

Thus the interest of the cestui que use became 
a legal instead of an equitable ownership. 

[Springvag vsea. 

The statute might take effect upon a use springing up upon 
some future contingency. As when lands are conveyed to the use 
of A. and B. after a marriage shaU take place between them. 

Shiftmg uses. 

Similarly a use, though executed, could change from one per- 
son to another subsequently upon a given event ; as in a convey- 
ance to the use of A. till he married and then to the use of B. 

Resvlti/ag uses. 

When the use expires or cannot vest, it returns back to him 
who raised it, and is styled a resulting use. As, for example. 
Conveyance by A. to his intended wife for life. Here before mar- 
riage, and after the wife's death, the use results to A.] 

The following rules of construction adopted by the 
Courts practically destroyed the eflfect of the Statute of 
Uses. 

1. That no use could be limited on a use^ i.e. that 
in a feoffment to A. and heirs, to the use of B. and 
heirs, in trust for G. and his heirs, the statute only 
executed the first use. B. thus took the legal and G. 
the equitable estate in fee. 

These trusts upon which the statute did not operate 
are the trusts of our modem English law. 

2. That the statute only operated when persons were 
seised to the use of another. All chattel interests of 
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which the owners are technically ' possessed ' were un- 
affected by the statute. 

The system of trusts has been carefully elaborated 
by the Chancery Courts during the last two centuries, 
its evils removed, and its advantages developed. 

Forms of conveyance nnder the Statnte of Uses. 

12. Covenant to stand seised to uses. 

A man may covenant that he will stand seised to 
the use of some relation by blood or marriage, and here 
the consideration being a good one, the statute at once 
executes the use, and makes the recipient's estate a 
legal one. 

13. Bargain and sale. 

The bargainor bargained and sold land, i.e. under- 
took to convey it for valuable consideration to the 
bargainee, and thus became seised to the use of such 
bargainee. The statute immediately executed the use, 
and the bargainee's estate was complete. 

To prevent the secret conveyances effected as 
above, the Statute of Enrolments, 27 Henry VIII. 
cap. 16, directed that all bargains and sales of free- 
holds should be duly enrolled within six months. 

14. Lease and release. 

Secret conveyances by bargain and sale being checked 
by the Statute of Enrolments, a new device was in- 
vented by Serjeant Moore. It was as follows : — A bar- 
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gain and sale for one year is made to the bargainee, who 
by the operation of the Statute of Uses takes the legal 
estate for one year, and thus being in possession is 
qualified to take by rdease the rest of the bargainor's 
interest. Lease and release continued to be the preva- 
lent mode of conveyance till Statute 4 & 5 Vict. cap. 
21, which rendered a release alone as effectual as a lease 
and a release combined. 

15, 16. Deeds of appointment to uses, revocation of uses, 

and new appointment to nses. 

These deeds are founded on powers reserved in a 
previous instrument raising the original use. These 
powers are largely employed in various ways in modem 
conveyancing. See Williams on R. P., part ii. chap. iii. 

Besides the above deeds, which are used to convey 
lands, there are others whose function is to charge or 
encumber lands, and to discharge them again. 

The principal are — 

1. An obligation or bond. 

This is a deed whereby the obligor binds himself, 
his heirs, executors, and administrators, to pay a certain 
sum of money on a day fixed either absolutely or con- 
ditionally. If the payment is on condition, then upon 
non-fulfilment of such condition the bond becomes 
absolute. 

As the heir is bound to the extent of any real assets 
he may have by descent, a bond forms a collateral charge 
on land. 

2. A recognizance. 

A recognizance is an acknowledgement of a former 
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debt on record, and tlierefore on obligation of record. 
It is entered into before a Court of Record or an autho- 
rised magistrate. The obKgor binds himself to perform 
some act — such as appear for judgment, keep the peace, 
or the like. 

8. A defeazanoe on a bond or recognizance is a con- 
dition ^hich being performed defeats such bond (x 
recognizance. 

Chaptsb XXI. — (Of alienation by matter of record.) 

Conveyances by matter of record. 

[These are such conveyances as are effected, presenred and 
■ubstantiated by the sanction of a Court of Becord.] 

. 1. Private Acts of Parliament. 

These are extraordinary remedies applied when the 
powers of other Courts are unable to give relief* 

2. Grants by the King or Qneen. 

No freehold may be given to the King or derived 
from him except by matter of record. The King's 
grants are contained in letters patent^ open letters, 
literae patentes, not sealed up but exposed to open 
view, and usually addressed to the Queen's subjects 
generally. Such charters are recorded in the patent 
rolls. 

[Other letters of the sovereign directed to particular persons 
are closed up, sealed on the outside, and are called writs close, 
literas clausas. These are recorded in the close rolls.] 

[Grants made by the Eling, unlike those by a subject, are con- 
strued strictly against the grantee, and not against the grantor.] 
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8. Fines. (See WiUiama on R.P. part i. cap. ii.) 

A fine consists in a fictitious suit, commenced and 
compromised by permission of a Court of Record, 
whereby the lands in question are acknowledged to be 
in the right of one of the parties. It is so called because 
it puts an end not only to the suit thus commenced, 
but to all other disputes touching the same matter, and 
to all claims not made within a year and a day. This 
time was extended to five years by Statutes of fiich. III. 
and Henry VII., and by these statutes it was required 
that all fines should be levied with prodamationa, in 
order that claims might be barred after five years. 

Since the reign of Henry VIII. fines were employed 
as a means of barring an entail. 

Fines as well as recoveries {v, infra) were abolished 
by 3 & 4 Will. IV. cap. 74, which substituted for 
them a deed enrolled. 

4. Common reooveries. 

A common recovery was a fictitious action carried 
through all its stages, whereby the lands were recovered 
from the tenant by the plaintiff, in whom an absolute 
fee-simple vested. The mode of procedure was as fol- 
lows : — 

The tenant in tail, upon having a collusive action 
for the land brought against him by the demandant, 
required another person, who was supposed to have ori- 
ginally warranted the tenant's title, to defend the 
title he had so warranted. This was called vouching 
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to warranty. The vouchee appeared to defend the title, 
but upon the plaintiff craving leave to impart or speak 
with the vouchee in private, the latter disappeared, and 
the plaintiff was able to recover judgment for the lands 
against the tenant in tail, who in turn had a judgment 
to recover lands of equal value from the vouchee. The 
plaintiff thus got the fee simple of the lands, and could 
re-convey that estate to the tenant in tail. 

Pe3overies were abolished by 3 & 4 WiU. IV. 
cap. 74. 

[Under this head may also be classed, Conveyanoes effected by 
orders of the Court of Chancery, and awards of Enclosnre and Copy- 
hold Commissioners, and also oonveyanoes effected in the form 
established by 25 & 26 Yict. cap. 53, for lands of which the titles 
are registered.] 



Chaptbb XXII. — (Of alienation by special custom.) 

Conveyances by special custom. 

Surrender and admittance. 

This is the proper method whereby the transfer of 
copyholds and lands of similar tenure is effected* 

The alienating tenant surrenders his estate into the 
hands of the lord, by whom the new tenant, the sur- 
renderee, is admitted. The surrender is effected by 
the symbolical delivery of a rod, a glove, or the like. 
The ceremony is founded on the theory that the estate 
is inalienable without the consent of the lord, though 
the lord's rights are now reduced to the smallest com- 
pass, the tenant being able to name his successor, and 
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to compel the lord to admit him on payment of the 
customary dues. 

Copyholds are now devisable by will, and no previous 
surrender to the use of the devisor's will is necessary. 

Chapteb XXTTT.— (Of alienation by devise.) 

Conveyance by devise. 
Testamentary devise. 

Before the Conquest it seems that lands were freely 
devisable by will. The establishment of the feudal sys- 
tem, however, abolished this power of devise. 

The introduction of the System of Uses practically 
made land alienable by testament, as the use could be 
freely bequeathed at the will of the testator. 

The Statute of Uses, by converting uses into legal 
estates, again abolished testamentary alienation ; but 
the consequent inconvenience was so great that the 
Statute of Wills (passed five years later), 32 Henry VIII. 
cap. 1, permitted tenants in fee simple to alienate 
by testament all their lands held in socage, and two- 
thirds of those held in knight-service. The Act 12 
Car. II. cap. 24, by converting all knight-service lands 
into free and common socage, rendered such lands freely 
devisable. 

[Gavelkind and Borongh English lands have always been de- 
visable by will, the cnstom having remained from the Saxon times 
in which these varieties of tenure originated.] 

The Statute of Frauds, 29 Car. II. cap. 3, required 
all wills of lands to be in writing, signed by the tes- 
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tator (or by some other person in his presence and at 
his express direction), and to be subscribed in his pre- 
sence by three or four credible witnesses. 

[Who could be competent witnesses to a will ? 

A bequest to any of the witnesses was held by the oonrts to 
affect the competency of such witness, and in defaiQt of three 
competent witnesses the will was inoperative. To remedy this, 
the Stat. 25 Gteorge n. cap. 6 ordered that all beqnests to wit- 
nesses shonld be void, and that while creditors shonld be com- 
petent witnesses, their credibility should be determined by the 
Courts.] 

The WiUs Act, 7 WiU. IV. and 1 Vict. cap. 26, re- 
quires all wills to be in writing, signed at the foot or 
end thereof by the testator (or by some other person in 
his presence and at his direction); such signature to 
be made or acknowledged in the presence of two or 
more witnesses present at the same time, and attesting 
the will by signature. 

Previous to this Act a testament was held to affect 
only those lands which the testator had at the time of 
making the testament, after-purchased lands descend- 
ing to the heir-at-law. The Act, however, orders that 
every will shall take effect as if it had been executed 
immediately before the death of the testator, unless a 
contrary intention appears in the will. 



Bnles of constmction for deeds and wills. 

1. The construction must be favourable, reasonable, 
and as near to the intention of the parties as the law 
will admit. 'Verba debent intentioni inservire. 
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2. 'Quoties in verbis nulla est ambiguitas 
ibi nulla expositio contra verba fienda est' — 
where the intention is clear it must be followed ; but 
that too minute a stress must not be laid on the strict 
and precise meaning of words — *Nam qui haeret in 
litera haeret in cortice^' Crrammatical errors do 
not vitiate a deed. 

3. The construction must be upon the entire deed — 
'Nam ex antecedentibus et consequentibus 

fit optima interpretation 

4. Deeds are to be interpreted against the grantor 
and in favour of the other party — 

' Verba fortius accipiuntur contra profe- 
rentem.' 

5. That if words will bear two senses, one agreeable 
to and the other contrary to law, the former is to be 
preferred. 

6. Of two repugnant clauses in a deed^ the earlier 
should stand, and the later one be rejected. In a will the 
second clause is to be held good, and the first rejected. 

7. A devise should be favourably expounded, to 
pursue, if possible, the will of the devisor, who may be 
presumed not to have had legal advice. Thus, a fee 
may by a devise be conveyed without words of inhe- 
ritance, if an intention to pass such an estate is evident. 
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Abbreviations used in the following pages. 

O.L. s Oxford Pass School of Law. 
O.J. s Oxford Honour School of Jurisprudence. 
O.S. = Cambridge Special Examination in Law. 
C.T. s= Cambridge Law Tripos. 
B. = Bar Examination. 

S. » Solicitors' Final Examination for Admission. 
O.C.L. B Oxford Examination for degree of B.C.L. 



EXAMINATION QUESTIONS ON REAL PROPERTY LAW. 

State and examine the principal heads of Blackstone's 
classification of law relating to things real. — O.C.L. 1875. 

Give an outline of the divisions and subdivisions of 
things real.— C.S. 1874. 

What is Blackstone's account of the origin of property ? 
Give Maine's criticism on Blackstone's definition of occu- 
pancy. 

To whafc extent is true ownership of things real known 
to the English law ? What are the constituent elements 
in the idea of ownership ? 

Define accurately ownership or dominion. 

What reasons have been given for the division of pro- 
perty into real and personal ? At what time were the 
terms probably first employed P 
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DistiDgxLisli between lands, tenements, and heredita- 
ments. What is the exact value in a conveyance of the 
words river, pool, and pond ? 

What is Blackstone's acconnt of the origin of real pro- 
perty, of heriots, and of primogeniture P What objections 
may be raised against his views ? — O.L. 1876. 

What objection may be nrged against the distinction 
between corporeal and incorporeal hereditaments P 

Mention the principal classes of incorporeal heredita- 
ments. 

Explain the meaning of advowson coUative, donative, 
modus decimandi, de non decimando, common of 
pasture, common because of vicinage. 

Distinguish carefully between the various forms of 
rent. 

Tenures. 

Give a short acconnt of the fendal law as introduced 
into England, and the alterations therein by statute. — 
B. 1875. 

Enumerate the ancient English tenures, specifying in 
each case the nature of the services rendered. 

What were the ' feudal incidents * in tenure by knight 
service P 

What is meant by tenure and estate P Mention some 
of the principal ancient tennres, and state which of them 
are now found in England. Why was military tenure 
abolished, and whenP-— G.S. 1878. 

In what essential particular did grand and petit ser- 
jeantry differ P What was the tenure by comage P 

When and how was tenure by knight service abolished ? 
Enumerate the various tenures which survive at the pre- 
sent day.— O.P. 1876. 



AFPENDIX A. 87 

How far do socage and knight service tenure (1) agree, 
(2) differ ? 

* Lands are now nsnally held by one species of tenure ; 
the principal exceptions are purely local.' Explain this 
statement fully. 

What is the custom of gavelkind ? "Would gavelkind 
lands be correctly described as being held in free socage ? 

What constitutes a manor? Are the commons and 
wastes of a manor freehold or copyhold ? — O.L. 1876. 

Give some account of the constitution of a manor. — 
O.L. 1875. 

Mention the principal statutes by which the theory of 
tenure has been broken in upon, indicating the special 
eflfect of each.— O.L. 1873. 

Describe shortly the main characteristics of a manor. 
Prior to what date must all manors have been created ? 
Give your reasons. — C.T. 1875. 

What traces of the predominance of a particular class 
appear in the legislation of the reigns of Henry III. and 
EdwardL?— O.J. 1873. 

What is the meaning of the following terms p — ^Base 
fee, frankalmoign, grand serjeantry, burgage tenure, Court 
baron.— O.C.L. 1874. 

What steps led to the passing of the Stat. 12 Gar. II., 
cap. 24, and what are its main enactments? — O.J. 
1875, 

Trace briefly the steps by which copyhold tenure has 
sprung from villenage. Distinguish between ordinary vil- 
lenage and villein socage. 

Distinguish carefully between tenure in frankalmoign 
and by divine service. Does either of these tenures now 
exist? 
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Estates. 

What is the meaning of the word ' estate ' P Describe 
clearly the classification of estates according to the quantity 
of the tenants' interest. — O.L. 1873. 

Enumerate the different estates for which lands can be 
held.— B. 1875. 

What at the present day are the principal marks of 
difference between a freehold estate in land and one less 
than freehold ?— O.L. 1874. 

Define an estate in fee simple, giving the exact meaning 
of the phrase, ' seised in his demesne as of fee.' 

*' The legislation of Edward the First's reign was the 
legislation of a class.' Explain this statement fully. 

Explain the expressions fee simple (a) qualified, (li) con- 
ditional ; fee-tail (a) general, (h) special ; frank-marriage, 
common recovery, elegit, words of limitation. — C.S. 
1877. 

What words are necessary in a grant or donation to 
create an estate of inheritance ? 

Distinguish carefully between a base and a conditional 
fee. 

State fully the causes which led to the passing of the 
Statute De donis. 

Give a concise history of estates tail. — O.L. 1873. 

State the mode of barring entails and remainders there- 
on expectant, as well formerly as at the present day. — 
B. 1875. 

Give an account of the Statute De donis condi- 
tion ali bus and the alteration produced by it. Are its 
provisions still in force ? — C.S. 1878. 

What was subinfeudation, and by what statute was it 
abolished P 
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What evils resulted from the Statute De donis, and 
what means were taken to avoid them ? — O.L. 1876. 

Define emblements. What are the other incidents of 
a life estate P 

Explain what is meant by ' tenancy in tail after possi- 
bility of issue extinct/ 

What are the requisites for a valid ' tenancy by the 
courtesy ' ? 

Distinguish between ' a tenant in tail after possibility 
of issue instinct/ and a 'tenant for life.' — C.S. 1876. 

When and how does an estate become liable to the rights 
of dower and courtesy respectively ? What were the changes 
made by the Dower Act ? — O.C.L. 1874. 

Define dower at common law, and show how it has been 
modified by legislation. Give reasons for the differences 
that exist between the conditions of dower and tenancy by 
the courtesy. — O.P. 1876. 

What alterations were made in the law of dower by 
Statute 3 A 4 William IV. cap. 105 ? 

State precisely the effect of marriage upon the wife's 
freehold estate in lands. — O.J. 1875. 

Can a lessee for 999 years grant a lease for life P Give 
reasons for your answer. — S. 

What are the proper words of limitation used in a deed in 
creating estates in fee simple, in fee tail, and for life. — S. 

Distinguish between an estate at will and an estate on 
sufferance. 

What class of covenants is said to 'run with the land ' P 
Who may sue and be sued in such covenants, and which 
of the rules upon the subject are derived from common law 
and statute law respectively P — O.C.L. 1874. 

State, giving reasons, the effect of — 

(1) Grant to X for life to the use of Y in fee. 
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(2) Demise to A so long as B shall live. 

(3) An assignment of a term of 99 years to M for 

the nse of N. 

(4) Grrant to S and T (hnshand and wife) and V 

and their heirs.^-O.L. 1873w 

A is tenant in tail of certain lands ; he wishes to settle 
them as strictly as possible on his eldest son and his de- 
scendants, but to reserve to himself possession for life and 
the power of selling the whole or part. Describe fnlly the 
steps he must take and the form of the settlement. — 
O.L. 1873. 

Explain the operation at law and in equity of a mort> 
gage in fee. What is a second mortgage, and why is it an 
improper security for the investment of trust money ? — 
C.T. 1872. 

What will be the full effect of the following grants ? 
Give reasons in each case : 

(1) Lease for life of the grantor. 

(2) Grant to A, remainder to B, remainder to 

eldest of A's sons who shall survive B. 

(3) Devise to A, and if he die without issue to B. 

— O.L. 1876. 

A, tenant for life of a farm, lets it for fourteen years to 
B, and dies two years before expiration of the lease ; how, if 
at all, are the rights and obligations of A's executor, of B, 
and of the ultimate reversioner with reference to timber, 
crops, or rent, affected by his death P — O.L. 1873. 

A takes a house from B on a verbal agreement to pay 
50Z. a year for it. What are the legal conditions of the 
tenancy so created P — O.L. 1876. 

Explain fully the difference between vivum vadium 
(living pledge) and mortuum vadium or mortgage. — S. 

What is a writ of elegit? How is it executed and 
what may be seized under it P 
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Distingaish between reversion and remainder. — O.L. 

1876. 

Define an estate in remainder, (a) vested, (h) contin- 
gent. Define an estate in reversion. — C.S. 1877. 

State the principal rules for the creation of valid con- 
tingent remainders. Explain folly the nse and meaning of 
the phrase scintilla jnris. 

Distinguish caref ally between a contrngent remainder 
and an executory devise. 

What is the general principle of mei^r ; to what ex- 
ceptions is the rule subject?— C.S. 1877. 

Explain the efiect of the following cases : — 

(1) A makes a parol agreement to let his farm for 

two years at rack rent to B. 

(2) Grant to A for Hfe, remainder to 6 for life, 

remainder to heirs of body of A, remainder 
to heirs of X in fee.— O.L. 1876. 

Explain in detail the full effect of the following : — 

(1) Grant to A for life, remainder to the heirs male 

of B. 

(2) Lease to A for twenty years, to the use of B 

and his heirs. 

(3) Lease to A for life, to take effect at the expira- 

tion of B's existing tenancy for years. 

(4) Grant to A and B (husband and wife) and C 

jointly, remainder to heirs of the body of 
D, remainder to heirs of A. — O.P. 1876. 

Distinguish accurately— 

(1) Joint tenancy from tenancy in common. 

(2) Legal estate from equitable estate. 

(3) Escheat from forfeiture. 

(4) Fines from recoveries. 

(5) Contingent remainders from executory inter- 

ests.— O.L. 1875. 
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What fonr prinoipal properties has an estate in joint 
tenancy ? 

What rights of action in regard to waste and trespass 
have joint tenants, tenants in common and coparceners ? 
— C.S. 1877. 

What is meant hy joint tenancy, and how may it arise ? 
What is indicated by saying that joint tenants are seised 
per mie et per tont ? Can joint tenants be entitled for 
nneqnal interests ? — O.T. 1876. 

Explain briefly the fonr nnities of a joint tenancy. — 
C.S. 1875. 

An estate is given to A and B (hnsband and wife), 
and to C as joint tenants in fee. How do A and B take as 
between themselves and against C ? — C.S. 1876. 

In what ways may (1) joint tenancies and (2) tenancies 
in common be created and dissolved ? 

In what respects do coparceners agree with, and in 
what do they differ from joint tenants p 

Titles. 

What is the most convenient arrangement which yon 
can suggest for the topics which are comprised nnder the 
head of titles in English land law ?— O.J. 1876. 

Define title and compare it with the titnlus of Roman 
law. 

What have been and what now are the principal modes 
of acquiring estates in land ? — O.L. 1873. 

Compare the old rules of descent with those introduced 
by Stat. 3 & 4 Will. IV. cap 106. 

Distinguish carefully between escheat and forfeiture, 
showing how the former acted in subordination to the latter. 

How does Blackstone explain the exclusion of the half- 
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blood and of the lineal ancestor under the old law of inhe- 
ritance ?—0.L. 1876. 

A man dies intestate having freehold and leasehold 
lands of his own, and a share of freehold and leasehold 
lands purchased by himself and his partner in business. 
He leaves two sons, two daughters, and a wife. How will 
his property be apportioned ? — C.S. 1878. 

Explain — 

(1) *The word heirs is a word of limitation and 

not of purchase.' 

(2) ' The descent shall be traced from the last pur- 

chaser.' 

(3) 'Seisina facit stipitem.' 

(4) 'Haereditas nunquam ascendit.' 

Explain what is meant by — 

(1) Feodum novum ut antiquam. 

(2) Bastard eign6 and mulier puisn^. 

(3) De minimis non curat lex. 

Define occupancy. For what reasons are the rules as 
to occupancy historically interesting ? 

Distinguish carefully between the limitation of actions 
and the acquisition of rights by prescription. 

What class of persons are under disabilities as to 
making or receiving grants to lands ? State the extent of 
the disability in each case and the reason for it. — O.L. 1875. 

Sketch the history and discuss the policy of restraint 
on alienation in mortmain. — O.L. 1873. 

Enumerate the statutes which have been passed to re- 
strain the acquisition of lands by corporations. What is 
tiie object of the Act 9 Geo. XL cap. 36 ?— O.L. 1874. 

State the causes which led to and the provisions of — 

(1) Statute Quia emptores. 

(2) Statute De donis conditionalibus. — C.S. 

1876, 
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State the rales for the constraotion of a deed. How 
do they differ from those of a will P— O.L. 1876. 

What are the formal parts of a deed P Explain what 
is meant by operative words. 

Explain fully what is meant by the statement that cor- 
poreal hereditaments lie in a grant as well as in livery. 

Distinguish carefully between assignment and a release. 

What was the most usual method of conveying lands 
before the Statute 4 A 5 Yict. cap. 21 H Explain precisely 
how it came into existence and what was the way in which 
it operated. — O.C.L. 1874. 

Explain and comment on the following r— 

(1) Covenants run with the land. 

(2) No feoffment can have a tortious operation. 

(3) Verba fortius accipiuntur contra pro- 

ferentem,— O.P. 1875. 

Explain the origin, nature, and history of uses and 
trusts. What is a resulting use ? — C.S. 1877. 

Explain the nature of a use and the purport of the 
Statute of Uses. What was the result of the doctrine that 
a use conld not be limited upon a use P Compare the new 
interest thus created with the old equitable estate. — C.S. 
1876. 

State and explain exactly the provisions of the Statute 
of Uses.— O.L. 1876. 

'At Common Law an estate of freehold cannot be 
created to take effect in future.' What is the reason of 
this, and how can it be done by means of the Statute of 
Uses P— O.L. 1876. 

Describe clearly a bargain and a sale, and a lease and 
release at common law. — O.P. 1875. 

State exactly the modes in which a conveyance of lands 
could be effected by — 
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(1) Bargain and sale. 

(2) Covenant to stand seised. 

(3) Bargain and sale for years and release. 

(4) Deed of grant.— O.J. 1873. 

A, seised in fee, bargains and sells to B for a year. 
Show how, by virtne of the Statute of Uses, the legal estate 
is thereby transferred to B withont entry. — C.S. 1877. 

By what means is it possible to put an end to leasehold 
and copyhold estates respectively ? — O.L. 1876. 

Describe the steps by which land came to be devisable 
by will.— O.L. 1876. 

What are the formalities necessary for making a valid 
will ?— O.L. 1876. 

Trace the history of the law relating to the form o^ 
wills.— O.J. 1876. 
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TABLE I. 



Showing the place of Beal Property Law in a Legal System* 



Law. 



Law of Things. 

I 



I 
Law of Persons. 



Primary Bights with 
Primary Belative Duties. 



Sanctioning Bights with 

Sanctioning Duties 
(absolute and relative). 



I 

Rights in rem ; 
i.e. Property Rights. 

I 



I 

Rights inpertonam. 



Over Things Real Not over Things Real Over Things Not over Things 
or Immoveable (1). (but conveniently Personal (3). Personal (but 

discussed with conveniently 

them) (2). discussed 

with them) (4). 

(1) and (2) form the subjects of Real Property Law. 
(3) and (4) „ » Personal Property Law. 
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TABLE n. 
Showing the place of Real Property Law in Blackstone*8 System. 



Law. 



Law regarding Rights. 

I 



! 

Law regarding Wrongs. 



I 

Law regarding Rights of Persons 
{^Jm Personarum), 



I 
Law regarding 

Absolute Rights 

of Persons. 



Law regarding 

Relative Rights 

of Persons in 

(a) Public 

(b) Private 

Relations. 



Law regarding Rights of Things 
{Jim Remm). 

I 



I I 

Real Property Personal Property 
(Liheritable (Rights not 

Rights). Inheritable). 

I 



Corporeal Incorporeal 

Hereditaments. Hereditaments. 



TABLE m. 

* 
Showing Blackstoae's method of treating the Law of Real Property. 

(a ^ Things Real { ^*^ "^^ Tenures by which they are bolden. 
Iteal ^^PWrTy -I ^^^ '"^® Estates which may be had in them. 

wkh^^d to^"^ W '^^^ ^^*^® ^ ^«^' «^^ *^« °^«^«^ <^ 
witn regara to ^ acquiring and losing it. 
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TABLE rr. 

Blacksioiie*s DiTUum of Things ReaL 



{a) Things Beal ^ 

\ 



C or p ore al «' fPresentatlve. 

Hereditaments AdTowsons - CollatiTe. 

( Donatire. 
Tithes 



I Commoos 

I 
Incorporeal / Ways 

. Hereditamentit Offices 

Dignities 
Franchises 
Corodies 
Annuities 



Bents 



of Plastnie. 
of Piscarr. 

• 

of Tozhaiy. 
of Estover. 



/Bent Charge. 
Bent Seryice. 
Bents of Assize. 
Back Bents. 
Fee Faim Bents. 



TABLE V. 
Illustrating Blackstone*s Account of Tenures. 



' 1. Chivalry or Knight Service 

(Services Free and Uncertain). 



(J *) Tenures hy which 
Things Beal may 
beholden. 



2. Free-Socage (Services Free and Certain). 

3. Yillenage (Services Base aud Uncertain) 

( =s Modem Copyhold). 



4. Villein Socage (Services Base and 
Certain). 

« . . , ™ f In Frankalmoign. 

Spiritual Tenures i „ ^. . ^ 
*^ U By Divine Service. 



• See Table IIL 
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TABLE VI. 

Blackstone's Classification of Estates. 



03 

o 
o 



Freehold. 



Absolute. 



Freehold Estates 
of Inheritance. 



/ 



Limited. 



IS 



fl. The quan- 
tity of the 
Tenant's ' 
Interest. 



& 



CO S 

be U) 

OQ f^ 



* 



Less than 
Freehold. 



1. Base Fees. 

2. Conditional 
Fees (Es- 
tate Tail). 

Freehold Estates / Conventional, 
not of Inheri- 
tance (Estates' 
for Life). 

1. For Years. 

2. At Will. 

3. On iSulferance. 



Legal. 



The Time 
at which 
Interest is 
enjoyed. 



Q. In Possession. 



2. In Expectancy. 



Tl^^N^"^- a. In Severalty, 
ber and g. in Joint Teni 



1. In Remainder. 

2. In Reversion. 



Vested. 
Contingent. 



Tenancy, 
cem 
"'^ I 4. In Common. 



Tenants 



* See Table m. 
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TABLE Vn. 

Blackstone's Classification of Titles. 



(d ♦) Titles. 



By Descent, 
By Purchase. 



/ Escheat. 

Occupancy. 

Prescription. 

Forfeiture. 
V Alienation. 



TABLE VHL 
Stephen's Classification of Titles. 

/ Descent. 

I / Propter defectum sangfiinis, 

f By Act of J Escheat. J 

Custom. 
V Dower. 



(<f*) Titles. 



f ACT> OI. I 

Law. I 



Propter delictum teuentU, 



\ 



By Act of ( 
Party. ^ 



'l. Occupancy. 
2. Prescription. 

rl. Crime. 

2. Wrongful Aliena- 
tion (as in Mort- 
main). 

3. Lapse. 

4. Simony. 
6. Non-performance of 

Condition. 

6. Waste. 

7. Breach of Custom. 
Alienation (Con- ^ 8. Bankruptcy. 

veyances. See 
Table EL) 



3. Forfeiture. < 



* See Table m. 
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TABLB IX. 
Blackstone's Anangement of Ck)nve7ances. 



'Original. 



/Conveyances 
at Common 
Law. 



^1. By Deed (in 
pais). 



en 

a 

> 

O 

o 



/ Feoffment. 
Gift. 
Grant. 
Lease. 
Exchange. 
Partition. 



Derivative. • 



2. By matter of 
Record. 



Release. 
Confirmation. 
Surrender. 
Assignment. 
^ Defeazance. 

(1. Covenant to stand seised 
3. Lea^ and Release. 
4. Deeds of appointment to 
and revocation of Uses. 

Private Acts of Parliament. 
Grants by Sovereign. 
Fines. 
Recoveries. 



3. By Special ) 

Custom. I Stirrender and Admittance. 

4. By Devise. 



INDEX. 



—o^ 



ACT 

ACTS of Parliament, private, 78 
Administrators, property de- 
scending to, 1 
Advowsons, 7 
Aids in military tenure, 16 

— in socage tenure, 21 
Alienation, fines on, 18 

— in mortmain, 59-61 

— title by, 64 
Aliens, 55, 66 
Alluvion, 67 
Annuities, 12 

Appointment to uses, deeds of, 77 
Assignment, 73 
Austin on occupancy, 2 
Austin's criticism on distinction 

between corporeal and incorpo- 

real hereditaments, 7 

— definition of property or do- 
minium, 4 

IJANKRUPTCY, 64 
^' Bargain and sale, 76 
Base fees, 28 

Blackstone's arrangement of law 
of real property, 5 

— fystem, place of law of real 
property in, 1 

Bonds, 77 

Bookland, 23 

Breach of custom, 63 

Burgage or Borough English, 22^ 81 



DIG 

CLAUSES, repugnant, how con- 
strued, 83 
Common, 11 

— of estovers, 11 

— pasture, 11 

— piscary, 11 
Conditional fees, 28, 29 
Contingent remainders, 42 
Conveyances, 66 

— at Common Law, 70 

— under Statute of Uses, 73 
Coparcenary, 46 
Copyhold tenure, 24 
Cornage, 19 

Corodies, 12 
Covenants, 69 
Customary freehold, 24 



rjB D0NI8, statute of, 29 
^ Deed, alienation by, 66 

— nature of a, 66 

— requisites of, 67 

— how avoided, 68 
Deeds poll, 67 

— rules for construction of, 83 
Defeazance, 73, 78 
Dereliction, 57 

Descent, rules of, 61 
Devise, conveyance by, 81 

— testamentary, 81 
Dignities, 12 



104 



INDEX. 



DIV 

Divine service, tenure by, 26 
Dower, 33 



ELBGIT, estates by, 39 
Emblements, 31 
Entails, 30 

Equity of redemption, 39 
Escheat, 19 

— title by, 54 
Estates at sufferance, 36 

— at will, 36 

— by elegit, 39 

— by statute merchant, and sta- 
tute staple, 39 

— for years, 36 

— in common, 48 

— in coparcenary, 46 

— in expectancy, 40 

— in joint tenancy, 44 

— in possession, 40 

— in remainder, 40 

— in reversion, 43 

— in severalty, 44 

— in things real, 26 

— less than freehold, 34 

— of freehold, 26 

— tail, 30 

— upon condition, 37 
Estovers, common of, 11, 31 
Exchanges, 71 
Executory devise, 42 
Extinction of military tenures, 19 



PEES, base, 28 



conditional, 28 
Feodum novum ut antiquum, 63 
Feoffment, 70 
Feudal system, 14 
Fines, 79 

— on alienation, 18 
Folkland, 23 
Forfeiture, 63, 68 
Franchises, 12 
Frauds, statute of, 81 
Freebench, 34 
Freehold estates, 27 



HOR 

GAVELKIND, 28, 81 
Gifts, 70 
Grand Serjeantry, 19 
Grants, 70 



HABENDUM in a deed, 68 
Hereditaments, corporeal 
and incorporeal, distinction 
between, 6 
— Austin's criticism on ditto, 7 
Heriots, 24 



INDENTURES, 67 

-L Interesse termini, 35 



JOINT tenancy, 44, 45 
Jointure, 33 
Jura personarum, 1 
— rerum, 1 



TTTNG or Queen, grants by, 78 

LAND, definition of, 6 
Lapse, 62 
Law regarding rights, 1 
— regarding wrongs, 1 
Lease and release, 76 
Leases, 71 

Legal memory, time of, 67 
Letters patent, 78 
Liberties, 12 
Limited fees, 28 



MANORS, 23 
Marriage in military ten 
ure, 18 

— in socage tenure, 22 
Merger, 43 

Modus decimandi, 10 

— de non decimando, 10 
Mortgage (mortuum vadium), 38 
Mortmain, alienation in, 59 



INDEX, 



105 



NAT 
NATURALISATION Act, 66 



OBLIGATION or bond, 77 
Occupancy, title by, 56 
Occupant, common or general, 56 
— special, 56 
Offices, 12 
Ownership, 4 



PAIS, assurances in, 66 
Partition, 71 
Pasture, common of, 11 
Piscary, common of, 11 
Prescription, title by, 57 

— what could be claimed by, 68 
Primary rights, 1 

Primer seisin in military ten- 
ure, 17 

in socage tenure, 21 

Property, de&iition of, 4 

— Blaokstone's theory regarding 
origin of, 3 

^- Maine's criticism on Black- 
stone's theory of, 3 

— real and personal, 2 



Q 



X7IA Emptores, 27, 65 



RECOGNIZANCE, 77 
Becoveries, 79 
Beddendum in a deed, 68 
Bedemption, equity of, 39 
Belease, 72 
Beliefs in military tenure, 17 

— in socage tenure, 21 
Bemsdnder, contingent, definition 

of, 41 
—vested, definition of» 41 
Bent, 13 
^-charge, 18 

— of assize, 13 

— seek, 13 



TUB 

Bights, primary and secondary, 1 
BiUe in Shelley's case, 44 
Bules of descent, 51 



SANCTIONING rights, 1 
Scutage, 20 
Seisin, primer, 17 
Serjeantry, grand, 19 

— petit, 22 

Severalty, estates in, 44 
Shelley's case, rule in, 44 
Simony, 62 

Socage tenure, 20 

— varieties of, 22 
Spiritual tenures, 2 
Subinfeudation, 65 
Surrender, 72 

— and admittance, 80> 



rPALTABUM^S case, 30 
-*- Tenancy by the courtesy of 
England, 32 

— In common, 47 

— in dower, 32 

— in tail after possibility of issue 
extinct, 32 

Tenement, definition of, 6 
Tenendum in a deed, 6& 
Tenure, ancient English forms*- 
of, 15 

— in (diivalry or knight service,, 
16 

Things personal,. 6 

— real, & 
Tithes, 9 
Title, 5a 

— Austin's definition of, 50' 
• — by act of law, 51 

— by descent, 51 

— by escheat, 54 

— by occupancy, 56 

— by prescription, 57 

— Coke's definition of, 50 
Titulus in Boman law, 50k 
Turbary, common of, IL 
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USB 

SES, covenant to stand seised 
to, 76 

— origin and histozy of, 73 

— resulting, 76 

— shifting, 76 

— springing, 75 

— statute of, 74 

rules for interpretation of, 

75 



TTESTED remainders, 41 
' Vicinage, common because 

of, 11 
y iUein socage, 26 



WRI 

Yillenage, tenure in, 28 
Yivum vadium, 38 



WARDSHIP in military ten- 
ure, 11 

— in socage tenure, 21 
Warranty, 69 
Waste, 63 

— voluntary and permissive, 63 
Ways, 11 

Wills Act, 82 

— rules for construction of, 83 
Writs close, 78 
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LEVIATHAN; or, The MATTER, FORME, and FCV/ER 

of a COMMONWEALTH. By Thomas Bobbis, of MalmeBlury. 
A New Beprint. With a facsimile of the origisal fine engraved Title. 
Medium Svo. cloth \2b. 6<2. 

A small edition of 260 copies only, on Dntch hand-made paper 
medium Svo. 18«. 

Students' Edition, crown Svo. doth, S«. 6<2. 

* In matters of TeprintB, snclx as this is, it is always veil to retaia as Bmcli as fotsible 
the old Bpellisg, and the old foim of piistisg. £y this means yie are cocstactly 
reminded that -we are reading a seTenteenth centnry -writer, and not a nineteenth ; and 
hence students will apply more checks to their procei s of reasoning than thej might he 
inclined to do if the hook were printed in modem forte. This is, we are glad to say, 
applicable io the preeent excellent reprint, which is issued in old rpelling, and contains 
in the margin the flgnres of the pagination of the first edition.' 

Tbb Astiquabt, Oetoter 1881. 
* * We have received from Mr. James Thornton, of Oxford, an excellent reprint of 
Hohbes's " Leviathan." The hook is cne which is not alwajs easy to obtain ; and a satis- 
factory reprint at a reasonable price may do more to advance the knowledge of Hobbes's 
philosophy than one of the condensed handbooks which are now extensively popular.* 

Wbbthibsobb Bsvnw, Jcmuary, 1882. 

The ELEMENTS of LAW, NATURAL and POLITIC. By 

Teohas Eo£B£S, of Malmeebury. The first ccmplete and coirect 
Edition, with a Preface and Critical Notes. By Ebbdinasd Tovnies, 
Ph.D. To which are subjoined Eelected pieces of unpiisted M8S. 
of Thomas Hobbxs. Sto. cloth, 7«. 6^. [Just fuhlithed, 

BEHEMOTH ; or, The LONG PARLIAMENT. By Thomas 
HoBBXs, of Jldalmesbury. For the first time Edited after the 
Original MS., with many Additions and Corrections. By Ebbdinakd 
T oNNiES, Fh.D. Sto. cloth, 6«. [Just jmblished. 

* Mr. Janes Thornton, High Street, Oxford, who published three years ago a hand- 
some reprint of Hobbes's Leviathan (now followed by a cheaper Student's Edition), will 
this winter issue impressions <tf two other of Hobbes's works, edited by Dr. Ferdinand 
TSnnies, which will be much more than reprints. Dr. Tbnnies, to whose acute and 
scholarly '^Bemarks on the Fhilosopby of Hobbes** we drew attention at the time they 
began to appear in the Vierttljahrsiehrift fUr wiu, PhUotopMe, ill. 4 (1879, continued in 
iv. 1, iv. 4, and v. 2) found^as the present writer from examination of a VS. at Hard- 
wick had also independently fotind'^that the two treatises printed (in 1600 and ever 
afterwards separately as Evman Nature and Le Corpcre Politico were originally and 
properly parts of one single tzeatlse entitled The Ehmenti qf law, Jfatural and Poliiief 
which had been circulated in written form in 1640, some months before the calling of 
the Long Parliament. The fact is of great signifioance for the true understanding of 
the development of Hobbes's thought (as explained in the article on Hobbes in the new 
edition of the Encyelopcedia Britatiniea) ; but Dr. TSnniee further found by a careful 
comparison of no lees than five MEB. copies in the British Museum, with a reference 
alto to the Hardwlck MB., that the printed text of the composite treatise, as it has 
hitherto passed and been taken up by Molesworth into the standard edition, is faulty at 
many points, especially in the part that has become classical in psychological literature 
under the came of Human Nature, He has sought, then, by a painstakisg collation, to 
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continued. 

obtftin as pore a text a? i^oislble, aud this it is tbat wiil appear, before Ohriitmas, ia the 
flrit of the TolaaidS aanoaioed. Tbe other ▼olams, to appear a little later, ie of an 
iatorest aeoond oaly to thac of the first. ^It wUl give the pure text of Behemotht from 
what Dr. Tdaniea belieyes ia the orlgiaal Hi. of the work, aow preserved ia St. John's 
Ooltoge, Oxford. This charaoteristio work of Hobbes^s old age, which, beiag held baok 
by royal ooamaad, first saw the light sarreptltioasly sons months before his death in 
1679, and was afterwards printed with a somewhat better text in I6B2, wlU now, for the 
first time, appear in its completeness, with many errors corrected and deficient passages 
supplied, some of which Or. TSnaies has had trouble in restoring from the erased state 
in which they appear even in this HS. — erased, as he snpposes, for political reasons, and 
therefore now of more interest to be restored. The sab-title (after Behem'ith) will be 
Or the Long ParHamsnt, instead of The Hittorif of the Causa of the Civil Wars^ Ac,, as 
heretofore. To the^fr^f Tolnme wiU be appeadod an original imprint, from, a collection 
of 1CS3. tracts in the British Moseam, of what appaars to be the earliest J philosophic or 
acHentifio writing by Hobbes, in which he was grj{^ag his way to his later .mechanical 
theory of Sense. Dr. Tdnnies first drew attentloa to the tract in 1879, and, in now 
printiag it for the first tlma, will add farther a series of iUastrated oxcraots from the 
exteasiye 1C3. treatise on Optic), composed in Bngltsh by the year 194S, part of which 
was in modified form after wattto incorporated by Hobbes in the Z>i ffomine (1658), and 
of which other «rlse only two or three pages hare before been printed (by ICoIesworth).' 

EorroB, Mind, October 1884. 

REMARKS oa the USE and ABUSE of SOME POLITICAL 
TBKAIS. By the late Rig^hb Hon. Sic Q-BoaaB Cobnbvall Lsms^ 
Bart., sometime Stadeatof Christ Charah, Oxford. A New Bdition, 
with Xotes aad Appendix. By Sir Roland Knttbt Wilsok, Bart.» 
M. A., Birrister-at-Iaw ; Reader in Indian Law, and late Fellow of 
King;^8 GDllege, Cambridge; Author of * History of Modem English 
Law.' Crown 8vo. 6». 

An ESSAY oa the GO\rERMMENT of DEPENI>ENCIBS. By 

the late Right Hon. Sir Q-Boa(}B CoB!r]BWA.LL Lbwis, Bart., sometime 
Student of Christ Church, Oxford. A New Reprint. 8vo. doth, 
10«. Qd, [Juit pMUhed, 

QUESTIONS and EXERCISES in POLITICAL ECONTOMY, 

with References to Adam Smith, Riciirdo, John Stuart Mill, Faweett, 
Thorold Rogers, Bonamy Price, Twiss, Senior, MacLeod, and others. 
Adapted to the Oxford Pass and Honour and the Cambridge Ordinary 
B.A. Examinations. Arranged and edited by W. P. Eubbton*, M.A* 
D.C.L., Christ Church, Oxford. Crown Sra. cloth, 3«. 6i. 

MONTENEGRO : being the Stanhope Prize Essay for 1884. By 
W1LLIA.1C Ca.bb, Commoner of Uniyersity College, Oxford. 870. 
paper coders (106 pages), 29. 6i. 

DE -CONJECTURIS ULTIMARUM VOLUNTATUM. 

Dissertatio pro G-radu Doctoris in Jure Civili. By Wolsblbt 
P. EiCBBTON, D.C.L, Christ Church. 8yo. sewed (HO pa^s), 28, Get 

The RECENT DEPRESSION of TRADE, its Nature, its Causes, 
and the Remedies which hare been suggested for it ; being the 
Oxford Cobden Prize Essay for 1879. By Waltbb B. Smith, B.A., 
New College. Crown 8vo. cloth, Ss. 6i. 
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